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COMMITTEE ON ENVIRONMENT ANl7 PUE31_IC WORKE7 


4MASfiING TOhI, Dl: 20510-fi176 

March 5, 2014 

The I-Ionorable Gina McCai-tliy 
Adtllilllstratol' 

UrS. Environmental Protcction Agcncy 
William .1ef'lerson Clinton Federal 13uilding 
1200 Pennsylvania Ave., NW 
'Washington, DC, 20460 

Dear Administrator McCartliy: 

On Augtust 1, 2013, in response to a ntunber of clhemical facility accidents including the 
atnmonium nitrate explosion in West "I'exas and a scries of refinery explosions and fires, the 
President issued Executive Order 13650. The Cxecutive C)rder establishes the Chetnical I'acility 
Safety and Security Woi •king Group, co-chaired by yott and the Secretaries of I-Iomeland 
Security and Labor. Seetion 6 of tllc hxecutive Order rcquires thc Working Group to identify 
and modernize agency policies, regulations, and standatxis to improve cheinical faeility safety. 

`1'Iic Jarrtiary 9, 2014, spill at the I'rceciom Industries cthcmical storagc f'zicility in Charleston, 
West Virgiiva, contaminated the drinking water supply to over 300,000 people. 'I'he hreedom 
Industries chcirnical storage f'aeility was locate(i about 1.5 miles tIpstream li •om the West Virl;inia 
Airnericarn Water intal:c pipes on the I;lk Riverr The tacility was converted firom a petroleum 
storage facility in 2001. 13ecause the facility no longer stored petroleurn, it was not reduired to 
have a spill prevention and control plan. 

Altllouglh under existing law, Section 31 10)(1)(C) of the Clean Water Aet contains legal 
authority to address spill prevention and control, this authority has primarily becn used to 
address oil-related hazards fi•om above-ground storage tanks. "f'he spil) prevention provisions for 
hazardous cheniicals under the Clean Water Act have not bee.n iinplemented, despite the fact that 
this autliority was enacted decades ago. 

I ask the President's Working Group to specitically look at eristing authorities ttnder the Clean 
Watcr Act to address spill prevention and control of hazai-dous chennieals from above-ground 
storage tanl:s. As part of t11is analysis, I also asl: that the Working Group consider factors that 
can irncrease the risl:s arld consequctices oPa spill, including the proximity to drinking water 
intakes. 

It is clear t}hat we cannot afford to leave important opportunities to prevent chenlical disasters on 
tile slhelf. "I'hc time lias comc to update and modeinize the laws that protect our drinking water. 

:... v.. f4[ C.Yi:l.l! t: l rai , (: {C



Please let nie know your plans for addressing this isstie as part of tiie ongoiiig Working Groiip 
efforts.

Sincei-ely,

M6 
Barbara Boxer 
Chairman



BARBARA BOXER

CALIFORNIA

COMMIT'I'EES, 
COMMERCE, SCIENCE, 

AND TRANSPORTATION 
ENVIRONMEN"I"


AND PLJBLIC WORKS 
FOREiIGN REIATIONS ^nited 16tateft. ^cnatc 

HART SENATE OFFICE BUILDING

SLJITE 112


WASHINGTON, DC 20510--0505 

(202) 224-3553 

http://boxer.senate.gov 

February 27, 2014 

The Honorable Gina McCarthy 
Administrator, U.S. Environmental Protection Agency 
1200 Pennsylvania Avenue, N. W. 
Washington, D.C. 20460 

Dear Administrator McCarthy: 

I am writing in support of the application submitted by the City of Vallejo to the 
Brownfields Assessment grant program. 

The City of Vallejo is home to Mare Island Naval Shipyard, which was decommissioned 
in 1996. Since the base's closure, the City of Vallejo has been working to redevelop the property 
with public and private projects that include housing, businesses and recreational facilities. 

If awarded, this grant funding in the amount of $200,000 will allow the City of Vallejo to 
inventory brownfield sites and assess contamination so that the City can develop a plan to 
remediate the contamination on the city-owned section of Mare Island. Identifying and cleaning 
up contaminated sites will allow the City to safely continue to convert the former shipyard for 
civilian use. 

I thank you in advance for your consideration of this application. Should your staff have 
questions, please contact my Field Representative, Brandon Ida, at (916) 448-2787. 

6Sincerely,",

B i 440000m arbara Ber, 
United States Senator 

BB:bi 

70 WASHINGTON STREET	312 NORTH SPRING S"I'REEC1'	501 'I' STREE"L	 2500 TLJLARE STRF.ET	600 'B' STREET	 3403 lOth STREEI' 
SLJITE 203	 SUITE 1748	 SUITE 7-600	 SUITE 5290	 SUII'E 2240	 SUITE 704 
OAKI.AND, CA 94607	L.OS ANGELES, CA 90012	SACRAMENTO, CA 95814	FRESNO, CA 93721	SAN DIEGO, CA 92101

	RIVERSIDE, CA 92501 
(510) 286-8537	 (213) 894-5000	 (916) 448-2787	 (559) 497-5109	 (619) 239-3884	 (951) 684-4849 
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GQMM11 I EE i)N ENVIRUNMENT AND ('UEiLIC WORKS 

WASNIh1C;1(:)N. C1C Z010-i1175 

March 5, 2014 

"Che I-lonorable Giila McCarthy 
Adtninistrator 

tJ.S. I;nvironmental Protection Agency 
William ,lefferson Clintoil L3uilding 
1200 Pennsylvania Ave., NW 
Wasliington, DC 20460 

Dcar Adniinistrator McCartlhy: 

'1'17ank you for appearing before the Comniittee oi1 F::nvironment and I'ublic Works on January 
16, 2014, at the llearing cntitled, "Review of the President's Cliniate Action Plan." We 
appreciate your testimon) , Guld we know that your input will prove valuable as we continue our 
work on this in7portant topic. 

l;nclosed are questions for you that have been submitted by Scnators 13oxer, Carper, Vitter, 
Inhofe,l3arrasso, Sessions, Crapo, and rischer for thc hcaring record. I'lease submit your 
answers to tliese duestions by COB March 19, 2014, to the attention oTMara Stark-Aleala, 
Senate Cominittee orn I:nvironnient and Ptiblic Works, 410 Dirksen Senate Oftice I3uilding, 
Washington, DC 20510. In ad(lition, please providc the Committee with a copy of your answers 
via elcctronic mail to Mara Stark-Alealatii).epw.scnate.gov. "I'o Facilitate the publicatiorl of the 
record, please reproduce the c3uestions with yolrr responses. 

Again, tliank you for yow- assistanee. Please contact .Ioe Mendelson of the Majority Staff at 
(202) 224-8832, or Margaret Caravelli ot'tlle Minority Staff at (202) 224-6176 with any 
questions you may lhave. We look t'orward to reviewing your answers. 

Sincerely,

7C4 •JlN " 
13arbara 13oxer
	

David Vitter 
Cliairman
	 12anking Mcmber 
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Environment and Public Works Committee Hearing

January 16, 2014


Follow-Up Questions for Written Submission 

Ouestions for McCarthv 

Questions from: 

Senator Barbara Boxer 

1. On December 7, 2009, the EPA made the finding (Endangerment Finding) that current and 
projected levels of greenhouse gases including, carbon dioxide (CO2) and methane threaten the 
public health and welfare of the nation's current and future generations. Could you please 
summarize the findings as it relates to the extreme weather, floods, drought and wildfires? 

2. Could you please summarize the peer-reviewed science that served as the basis for the 
Endangerment Finding? 

3. Was the EPA use of peer-reviewed climate change science in the Endangerment Finding upheld 
by the U.S. Court of Appeals for the District of Columbia in the case Coalition for Responsible 
Regulation v. EPA (June 26, 2012)? 

4. EPA has sought public cornments on its proposed rules for new power plants. Is it correct that 
the agency received over 2.5 million public comments on the proposal? 

S. Is it correct that the vast majority of these comments supported EPA action to limit carbon 
pollution from power plants? 

6. The Climate Action Plan calls for using the Clean Air Act to set limits on carbon pollution from 
cars, trucks, and power plants. Are these actions supported by the Supreme Court decisions in 
Massachusetts v. EPA (2007) and American Electric Power v. Connecticut (2011), as we1) as 
more recent decisions from the U.S. Court of Appeals for the D.C. Circuit? 

7. The Climate Action Plan calis for using the Clean Air Act to set limits on carbon pollution from 
cars, trucks, and power plants. Over the Clean Air Act's forty-plus year history what benefits has 
it provided to the nation's health and economy? 

8. The Administration has already taken several steps to reduce carbon pollution. One of the biggest 
steps has been new fuel economy standards for cars and trucks. Could you please describe the 
consumer and climate change benefits of those rules? 

9. Do other countries have standards requiring that new coal-fired power plants to capture carbon 
dioxide? 

10. If so, do any of these standards require greater capture of carbon dioxide than the levels proposed 
by the EPA in its "Standards of Performance for Greenhouse Gas Emissions from New Stationary 
Sources: Electric Utility Generating Units," 79 Fed. Reg. 1430 (Jan. 8, 2014)? 

11. In October 2013, the Global CCS Institute, whose membership includes American Electric 
Power, Arch Coal and Duke Energy, stated that "CCS technology is well understood and a 
reality." It also identified, as of September 2012, 75 large-scale integrated CCS projects with 16



of these projects currently operating or in construction and 59 in planning stages of development. 
Do these findings support a determination that that carbon capture and sequestration technology 
is a best system of emission reduction that has been adequately demonstrated?



Senator Thomas R. Carper 

Administrator McCarthy, I was quite happy with what was in the President's Climate Action 
Plan. However, I was surprised to see what was not included — support for domestic efforts to 
reduce black carbon. Recent studies have shown black carbon to be the second most damaging 
greenhouse agent behind carbon dioxide. These same studies have shown the most effective way 
to reduce black carbon is by cleaning up diesel emissions. Do you believe DERA and domestic 
clean diesel programs like Clean Construction should be part of our strategy to address climate 
here at home? If so, do you think we can expect more support from the Administration in future 
budgets? 

2. The EPA is scheduled to finalize standards for cooling water intake structures under section 
316(b) of the Clean Water Act by January 28, 2014. What steps have been taken to ensure the 
best science available has been used to determine both the costs and benefits to justify the new 
standards? 

In 2013, 4 of our nation's 104 nuclear power reactors permanently shutdown and one more is 
scheduled to retire by the end of 2014. We may see more closures this year. What are the 
assumptions in the President's Climate Action Plan about the base load generation of electricity 
through nuclear power in order to meet climate and carbon emission goals? What will the impact 
of these 5 plant closures be on the President's climate and carbon emission goals? What will the 
impact of more nuclear power reactor closures, if any, be on those goals?



Senator David Vitter 

1. How much has your agency spent on climate change-related activities, including those in 
furtherance of the Climate Action Plan, since 2008? 

2. According to EPA, an apparent benefit of the proposed rule is that the new source rule will serve 
as a"necessary predicate" for a power plant existing source rule under section 111(d). As EPA 
notes, under section 1 11, Congress prohibited EPA from issuing an existing source rule for a 
pollutant under section 111(d) unless it had first issued a new source rule under section 111(b) for 
that pollutant. Do you think issuing a"pro forma " new source rule that does nothing except pave 
the way for an existing source rule circumvents Congressional intent, and renders the new source 
rule predicate added to the statute meaningless? 

The Office of Management and Budget, during its review of EPA's re-proposed New Source 
Performance Standards for Power Plants, questioned EPA's assertion of the technical feasibility 
of carbon capture because EPA's determination that carbon capture and storage is adequately 
demonstrated as the best system of emissions reduction "relies heavily on literature reviews, pilot 
projects, and commercial facilities yet to operate." OMB also asserted that they believed "this 
cannot form the basis of a finding that CCS on commercial-scale power plants is `adequately 
demonstrated." OMB also requested details of the specific CCS operations already in service that 
process the rate of CO2 necessary for a typical IGCC power plant to be in compliance. 

a. What examples did EPA explicitly provide? 

4. You've said that hydraulic fracturing can be done safely and have agreed with former EPA 
Administrator Lisa Jackson that there have been no confirmed cases of hydraulic fracturing 
impacting drinking water. Given that the President's Climate Action Plan relies heavily on the 
use of natural gas, what is your vision for getting the American public to understand that 
hydraulic fracturing is safe and that fracking has unlocked an American energy revolution that is 
lowering all Americans' energy prices, creating jobs, helping to lower GHG emissions, and 
revitalizing such industries as the manufacturing, steel, and chemical sectors? 

5. EPA has addressed GHG emissions from the refining industry through fuel economy standards 
and through the GHG Tailoring Rule for larger projects. The refining industry accounts for only 
3% to 6% of the total U.S. GHG emissions from industry. The refining industry already has the 
incentive to control energy: energy accounts for up to 50% of a refinery's controllable costs. 
Because the refining industry is already highly efficient, EPA analysis indicates that there is no 
opportunity for any significant reductions in this sector. Why is EPA putting efforts into 
regulating already highly efficient industries? 

6. What is the status of EPA's response to Industry's Freedom of Information request filed on 
August 20, 2013, with respect to the Technical Support Document: Technical Update of the 
Social Cost of Carbon for Regulatory Impact Analysis under Executive Order 12866? 

The second proposal of the GHG NSPS for new power plants does not address the Energy Policy 
Act of 2005 (EPAct) or the potential limitations it imposes on EPA's "Best System of Emission 
Reduction" analysis. What is EPA's position on the fact that EPAct prohibits EPA from 
considering technology used at a facility receiving assistance under the Department of Energy's 
Clean Coal Power Initiative, or at a facility that is receiving an advanced coal project tax credit, 
as being "adequately demonstrated" for purposes of Section 111 of the Clean Air Act?



8. Under the language of Section I 11(d) of the Clean Air Act, EPA establishes a procedure under 
which states submit to the EPA a plan that contains standards of performance for existing 
stationary sources. 

a. Does EPA agree that the states, not EPA, have the authority to establish "standards of 
performance" for existing stationary sources? 

b. Does EPA agree that any carbon dioxide emissions standards for existing power plants should 
be achievable at existing power plants? 

9. In a document entitled "Questions for State Partners" issued by EPA in September 2013, EPA 
surveyed States about their experiences with "...emissions budget trading programs, resource 
planning requirements, end-use energy, efficiency resource standards, renewable energy portfolio 
standards, and appliance and building code energy standards..." This document suggests that 
EPA plans to decide what is achievable at existing electricity generating units by looking "outside 
the fence" to these types of activities. Can you confirm that EPA will not go "outside the fence" 
when deciding what is "achievable" by exiting power plants? Yes or no? 

10. Last fall, 17 State Attomeys General and one Senior Environmental Regulator sent you a white 
paper. The AGs raised concerns that EPA will not properly defer to States in establishing and 
implementing standards for existing power plants, and that under the guise of "flexibility," EPA 
will require existing power plants to operate less or shut down. Can you provide any assurances 
that, in its GHG regulation of existing plants, EPA will not force the retirement or reduced 
operation of still-viable coal-fired power plants? 

11. EPA is running point on the 316(b) proposal. This rule, as it was proposed, would affect a 
staggering 600 facilities across the country. I'm concemed about the cross-agency coordination, 
considering all of the agencies that are now involved. Are you concerned at all that these ESA 
negotiations could actually result in a de facto mandate to install cooling towers on power plants 
and manufacturers who use waters to cool their facilities? 

12. Several provisions in EPA's proposed 316(b) cooling water intake rule could lead to a 
requirement to install cooling towers. These include (1) a requirement for modified units, 
including nuclear uprates or replacements of turbines and condensers, to install cooling towers 
similar to EPA's New Source Review program under the Clean Air Act, (2) a requirement to use 
"willingness-to-pay" surveys to measure benefits that would significantly overstate benefits and 
possibly justify a decision to install towers; (3) a change in the status of cooling ponds and 
impoundments long considered to be closed-cycle cooling; and (4) overly broad Endangered 
Species Act provisions that could require facilities to cease operation or install cooling towers if a 
threatened or endangered species is located in a water body from which a facility draws water 
even without evidence of impact to that species. Facilities faced with a requirement to install 
cooling towers would likely retire rather than retrofit. This is especially true for nuclear units, 
many of which are unprofitable today as a result of low demand, low natural gas prices and 
subsidized renewable generation. Have you considered the effect of retirements of nuclear units 
on grid reliability and climate change goals as a result of the 316(b) rulemaking? 

13. We believe the Services should conclude the rule is "not (ikely to adversely affect" T&E species. 
We agree with EPA's original finding that the rule does not authorize any actions that could 
potentially harm T&E species because the rule provides additional protections for species from 
impingement and entrainment at cooling water intake structures. What steps are EPA taking to



ensure that its original finding will prevail in the final rule? What organizations within the 
Administration are contesting that finding and on what basis? 

14. Any ESA monitoring and study requirements must be focused on T&E species directly affected 
by the intake through entrainment or impingement. We understand that the proposed ESA 
provisions in 3 l6(b) will require permittees to identify listed species that may be in the 
waterbodies from which a facility draws water and mfght be indirectly affected by intake 
structures. How does such an approach comport with the Endangered Species Act or the Clean 
Water or 40 years of precedent? 

15. The approach proposed to be used to incorporate proposed ESA provisions into the state 316(b) 
permitting process represents a dramatic depatture from the current NRC-initiated Section 7 
consultations procedure used for nuclear facilities that involves multiple federal 
agencies. Having the ESA consultation take place prior to submittal of a state petmit application 
would shift the decision-making to a single federal agency. Rather, any ESA study or 
consultation should occur as an integral part of the current permitting process and not 
separately. What are your thoughts on this? 

16. On June 25, 2012, the San Miguel Electric Cooperative submitted comments on the original 
proposed Greenhouse Gas New Source Performance Standards.' Those comments explicitly 
warned that the Energy Policy Act of 2005 ("EPAct") prohibits EPA from considering 
technology funded by the Clean Coal Power Initiative in analysis under § l 11 of the Clean Air 
Act. Three months later, when introducing Re-proposed GHG NSPS on September 20, 2012, you 
referred to comments submitted to the original proposal saying, "We did what democracy 
demands. We paid attention. We read those comments. We thought about them. And we 
decided that we needed to update the proposal." However, you recently testified to the 
Committee that you were unaware of the EPAct prohibitions noted in the San Miguel comments 
at the time you made that statement. 

a. Were any Agency employees involved in draffting the Re-Proposed GHG NSPS aware of the 
EPAct prohibitions when the rule was issued on September 20, 2012? 

b. When was the first time Agency employees involved in drafting the Re-Proposed GHG NSPS 
discussed the EPAct prohibitions? 

17. According to the Re-proposed GHG NSPS, "DOE/NETL has prepared other reports—in 
particular their'Cost and Performance Baseline' reports, including one on partial capture — that 
further support our proposed determination of the technical feasibility of partial capture." 
However, the DOE/NETL cost and performance baseline for partial capture includes a 20% 
"process contingency" to account for the fact that pre-combustion and post-combustion carbon 
capture is "unproven technology at commercial scale" for power plant applications. Please 
explain how modeling that assumes that CCS is unproven technology for commercial-scale power 
plants supports finding CCS to be proven technology for commercial-scale power plants. 

I Euitizi, Joseph, Comments on the Standards of Performance for Greenhouse Gas Emissfons for New Stationary 
Sources, Electric Utility Generating Units, Proposed Rule, 77 Fed. Reg. 22392, SAN MIGUEL ELEC. COoP., Docket 
No. EPA-HQ-OAR-2011-0660-9964, Jun. 25, 2012 (citing EPAct §402(i) and saying "The Clean Coal Power 
Initiative ... was created by the Energy Policy Act of 2005 ... to provide hundreds of millions of dollars of federal 
funding to clean coal projects. However, gnder^taqdipg that technojogies develoBed under this act would not be 
commerciallv available Congress included limitations on using these technQlo ies as part ofNSPS or other CAA 
reviews . . . .") (emphasis in original)).



18. On December 19, EPA issued a draft guidance on EOR operations, "Draft Underground 
Injection Control Program Guidance on Transitioning Class II Wells to Class VI Wells," that 
suggests if the business model for a well or group of wells changes from enhanced recovery 
to permanent carbon storage, the wells may need to be re-permitted as Class VI wells. 

a. Did EPA consider the costof re-permitting and converting these wells in the proposed 
GHG rule? 

b. Isn't it true the CO2 injection in EOR applications is the only possible scenario that is at all 
economical? 

19. Stringent regulations in the U.S. will also increase the likelihood that energy intensive 
industries will build in other countries with fewer environmental controls. How are you 
addressing the problem of carbon leakage to make sure these regulations do not in fact 
increase global GHG emissions? 

20. I, along with others, sent three letters to EPA regarding the Agency's involvement in the 
development of the SCC estimates, including the Agency's participation in the Interagency 
Working Group. Your Director Atmospheric Programs testified that staff from that office 
participated in the IWG, assisting particularly in respect to the technical work and the modeling. 

a. Did you participate in any meetings of the IWG? 

b. Did any of your direct reports participate in or attend any of the meetings? 

c. Did you sign off on or approve any materials, technical analysis, or assistance that was 
provided by the Agency to the IWG? 

d. Are the models relied upon in developing the Social Cost of Carbon estimates published and 
available on EPA's website? 

e. Is the technical work and modeling conducted by EPA's Office of Atmospheric Programs for 
the IWG in the development of the SCC estimates publicly available including on EPA's 
website? 

f. Which of your Agency's offices participated, including the number of staff, hours, and other 
resources dedicated to such work, as well as any outside experts or consultants that provided 
input or comments? 

21. The interagency working group decided to focus on theglobal social cost of carbon even 
though OMB Circular A-4 requires the regulatory impact analyses to include an analysis of 
domestfc costs and benefits, leaving international analysis optional. 

a. What is the difference between the global and U.S.-only [domestic] social cost of carbon? 

b. How will you balance domestic versus global estimates of the social cost of carbon in 
making decisions? 

c. Why doesn't the SCC only address the domestic cost as required by OMB?



Senator James Inhofe 

1. Ms. McCarthy, during your tenure at the EPA, has the Agency ever produced an estimate of the 
job losses that would be sustained across the entire economy as a result ofa new regulation? 

2. With respect to the EPA's New Source Performance Standards for electric generation units, did 
OMB, the Department of Energy, or any other agency in the federal government raise any 
concern or question that the rule's requirement to use Carbon Capture Sequestration technology 
may not yet be commercially demonstrated?



Senator John Barrasso 

l. A Bloomberg News story ran entitled "EPA Assertions on Carbon Capture Viability Sparked 
Concerns by White House Officials." The article, which ran on January 10, 2014, quotes from 
interagency comments prepared by the White House Office of Management and Budget. The 
article quotes the White House OMB as saying about your new rule that 

"EPA's assertion of the technical feasibility of carbon capture relies heavily on literature 
reviews, pilot projects, and commercial facilities yet to operate. We believe this cannot 
form the basis of a finding that CCS on commercial-scale power plants is `adequately 
demonstrated."' 

As stated before, the law requires that emission control performance standards must be 
"adequately demonstrated." The White House is clearly saying that CCS is not adequately 
demonstrated. 

What does the White 1-Iouse know that you haven't acknowledged and is the agency going to 
speak more deftnitively on this topic? [f so, when?



Senator Jeff Sessions 

1. 1 have received many letters from constituents who are deeply troubled by the unwarranted, 
burdensome aspects of the President's climate agenda. A few examples are provided below, along 
with questions for you to answer specifically. 

a. Jerry in Birmingham, Alabama wrote: "I would like to know how [President] Obama and 
the EPA can pass laws that are closing the coal industry. There is no consideration about the 
impact on the middle class and our energy program. I thought Congress passed laws because 
each person in Congress represents the people in his district/state. We can't have one person 
setting regulations ..." 

Please explain how, in your view, Congress has expressly authorized the Environmental 
Protection Agency to regulate carbon dioxide released from the combustion of coal and 
natural gas in electric generating units. 

b. Leslie in Gardendale, Alabama wrote: "The President is talking about helping the middle 
class yet his policies and laws are hurting the middle class by destroying middle class jobs 
related to the coal industry... The company I work for had 50 employees when the President 
took office and today we have 28." Similarly, Steve in Wintield, Alabama wrote: "If we 
really want to grow the economy and create good paying jobs, then why would we do 
anything to make coal more costly to mine and use? The main areas where coal mines are 
operating are areas that would be economically devastated if coal mining were non-existent. 
These areas have a blue collar work force ..." 

Please explain your best estimate of the number of coal sector jobs that would be impacted by 
the portions of the President's climate plan that EPA intends to implement. 

c. Keith in Fayette, Alabama wrote: "With the Obama Administration's all-out war on coal, he 
is killing hundreds of thousands of jobs both directly and indirectly nationwide ... This is a 
rare issue that touches every single person living in our state." 

Please list every regulation proposed and/or finalized by EPA since January 21, 2009 that is 
likely to have an adverse impact on coal sector jobs in the United States. 

2. Has EPA fully analyzed the economic impact of the President's Climate Action Plan, taking into 
account the "whole econorny"? If so, can you give me a copy of that report? Has EPA fully 
analyzed the specific impact of the President's plan on blue collar, middle class jobs? 

3. I am informed that, according to a recent study, Alabama families spend an estimated average of 
13% of their after-tax incomes on energy, and that of the 489,000 Alabama families with annual 
incomes of $10,000 to $30,000, one quarter of the state's population, spend an estimated average 
of 25% of their after-tax family budgets on energy. In light of these facts, can you assure me that 
the President's Climate Action Plan will = increase energy costs for low- and fixed income 
families in my state? Can you assure any other Senators that the Plan will NOT increase energy 
costs for low- and fixed-income families in their states? 

4. Can you assure me that the President's Climate Action Plan will NOT increase energy costs for 
Alabama manufacturers?



5. Even the mere threat of expensive new regulations can hinder job creation and economic growth. 
President Obama conceded this fact when, in 2011, he directed EPA to not move forward with 
reconsideration of the ozone standard "particularly as our economy continues to recover" (Pres. 
Obama, 9/2/2011). At the time, EPA's reconsideration of the ozone standard was considered to be 
one of the most expensive rules ever proposed by EPA, and it threatened thousands of jobs. It is 
also true that the ozone reconsideration imposed a tremendous burden on state and local 
governments, and cost taxpayers millions of dollars. On December 17"', I wrote you a letter, 
joined by all Republicans on this Committee, outlining these concerns and renewing a 
longstanding, unanswered request for an accounting by EPA of the costs it incurred as part of the 
ozone reconsideration process. EPA has had more than 2 years to answer our request, and during 
your confirmation process, you committed that you would answer. One day before our hearing, 
on January 15, 2014, EPA responded with a brief letter to my attention, declining to provide the 
requested information. Troublingly, EPA conceded that "...it is difficult for us to estimate, with 
any meaningful precision, the expenses and full-time equivalent employees used for the 
reconsideration of the 2008 standard specifically." This sounds like an admission by EPA that it 
can't provide Congress with an explanation about how much taxpayer funds were used in the 
ozone reconsideration process. Why can't an agency with thousands of employees produce a 
simple accounting of dollars and time spent on a major rulemaking effort? Would EPA be able to 
provide an accounting of all taxpayer funds expended as part of EPA's implementation of the 
President's climate action plan? 

6. We have received ofPicial satellite temperature data for 2013, and those measurements show that 
global temperatures did not increase last year--continuing a trend going back to 1998. Do you 
dispute this fact—that global atmospheric temperatures, as measured in the lower troposphere, 
have not increased in over 15 years? 

7. Your testimony seems to acknowledge that U.S. actions, alone, will not result in meaningful 
changes in global temperatures. Your written testimony provides: "The President's Plan 
recognizes that the United States must couple action at home with leadership abroad." Is it correct 
that, even if the President's entire climate agenda is implemented and his emissions reductions 
goals are achieved in full, there would be no significant difference in global temperatures 20, 50, 
or even 100 years from now (relative to current projections), unless China, India, and other large 
nations take similar steps to reduce their emissions by comparable amounts? While U.S. and 
European CO2 emissions have declined or remained fairly stable since 2000, CO2 emissions 
from China have increased by almost 170% since 2000. India is also increasing emissions 
dramatically. What firm commitments has the Administration obtained from China or India to 
reduce CO2 emissions? 

8. According to the IEA, there are over 2,300 coal-fired power plants worldwide. In its proposed 
CO2 standard for new power plants, EPA proposed that U.S. coal-fired power plants be required 
to install carbon capture and storage (CCS) systems. Of the 2,300 coal-fired power plants in the 
world today, how many full scale CCS projects are operating presently? 

9. In a letter to me dated December 24, 2013, the State Department acknowledged a"recent 
slowdown in atmospheric warmine," but the President seems to deny that there is a slowdown in 
warming. Do you agree that we have currently experienced a period of at least 15 years without 
significant increases in global temperatures as measured in the lower troposphere? Have you 
discussed these facts concerning global temperatures with the President? Will you do so in the 
future to ensure his comments on the status of climate, as the nation's Chief Executive, are 
accurate?



Senator Mike Crapo 

1. In your testimony, you mentioned "the President asked the EPA to work with states, utilities and 
other key stakeholders to develop plans to reduce carbon pollution from future and existing power 
plants." Additionally, you mentioned the eleven public listening sessions your agency held 
around the country as proposed regulations were developed. However, these listening sessions 
avoided many of the areas where the President's Climate Action plan will likely have the most 
severe negative economic consequences. 

a. Does the EPA not view our country's top coal producing and utilizing states as "key 
stakeholders" in this policy debate? 

2. You mentioned a threat to national security as a potential consequence of not vigorously 
implementing policies to combat climate change. A greater concern to me in the arena of national 
security, which history has shown, is the reliance on foreign energy resources from volatile 
regions of the world. 

a. With the abundant energy resources in the U.S., including natural gas, coal and petroleum, 
and the subsequent threat posed by the President's Climate Action Plan in utilizing these 
resources, how do you propose to promote our national security while undermining our 
energy security? 

b. Nuclear, a zero emissions energy resource, was not mentioned in your opening testimony, 
however, it is mentioned in the President's Climate Action Plan. 

c. As Administrator of the EPA, what is your personal assessment of the role nuclear energy can 
play in accornplishing the Administration's climate objectives? 

d. What assumptions does the Administration's climate action plan make regarding new nuclear 
plants? 

e. What assumptions does the Administration's climate action plan make regarding gxisting 
nuclear plants? 

f. The President's Climate Action Plan discusses supporting new nuclear plants (primarily in 
the context of international activities). What activities does the Administration envision 
undertaking to ensure the continued operation of existing nuclear plants? 

g. Have you looked at the effect that closing nuclear power plants would have on the President's 
climate goals? 

3. Dr. Judith Curry, PhD, Professor and Chair, School of Earth and Atmospheric Sciences, Georgia 
Institute of Technology, mentioned in her testimony that reducing carbon emissions is not simply 
a"control knob" in reducing the threat of global climate change, as evidenced by the 
inconsistency between emissions and temperature forecasts over the past approximately fiffteen 
years. Reducing carbon emissions is a central pillar of the President's Climate Action Plan. 

a. If fully implemented, what would you anticipate the measurable gain, if any, the 
Administration's proposal would be on the issue of climate change?



Senator Deb Fischer 

1. Administrator McCarthy, last September, seventeen state attorneys general and one state 
environmental commissioner wrote to you to express their concerns regarding what they called "a 
serious, ongoing problem in environmental regulation: the tendency of EPA to seek to expand the 
scope of its jurisdiction at the cost of relegating the role of the States to merely implementing 
whatever Washington prescribes, regardless of its wisdom, cost, or efficiency in light of local 
circumstances." Specifically the states highlight the limits of EPA's authority under the Clean Air 
Act for regulating existing sources. 

a. Do you agree with these state officials that under the law, EPA's authority is limited to 
establishing a procedure by which the states submit plans for regulating existing sources? 

b. Do you agree that while EPA is authorized to require states to submit plans containing 
performance standards, EPA may not dictate what those performance standards shall be, nor 
may EPA require states to adopt greenhouse gas performance standards that are not based on 
adequately demonstrated technology? 

2. Charles McConnell, former Assistant Secretary for Fossil Energy at the Department of Energy, 
recently stated before Congress and to the press that carbon capture and storage technologies are 
not adequately demonstrated and commercially available and viable. His message is clear, that 
that carbon capture is not ready for a mandate, as has been done in EPA's NSPS proposal. 
Multiple Administration officials have refused to address Mr. McConnell's comments. What is 
your response to his claims? Is he right or wrong? 

3. Media reports recently revealed that EPA's Science Advisory Board (SAB) raised multiple 
concerns with EPA about how it went about formulating its New Source Performance Standards. 
The reports say that the SAB wanted to undertake a formal review of how EPA went about the 
process, but EPA staff pressured the SAB not to do so. What is the purpose of having an SAB if 
EPA does not want it to do its job? 

A new study by Life Cycle Associates (a firm that has done work under contract for EPA) found 
that average corn ethanol was reducing GHG emissions by 2 1 % in 2005; yet, EPA's analysis 
suggests this level won't be achieved unti12022. The final rule for the RFS2 clearly indicated 
that EPA would update its GHG analysis as new information became available. A number of 
recent papers by academia, government, and industry show that corn ethanol's GI-IG performance 
is significantly better than assumed by EPA. But the Agency has not made a single change to its 
original GHG analysis to reflect advanced in the science. Why?
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Mr. Barry N. Breen 
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COMMITTEE ON ENVIRONMENT A ND PUBLIC WORKS 

WASHINGTON, DC 20510-6175 

June 27, 20 14 

Principle Deputy Assistant Administrator 
Office of Solid Waste and Emergency Response 
United States Environmental Protection Agency 
1200 Pennsylvania Ave. NW 
Washington, DC 20460 

Dear Mr. Breen: 

Thank you for appearing before the Committee on Environment and Public Works on June 10, 
20 14, at the hearing entitled, "Protecting Taxpayers and Ensuring Accountability: Faster 
Superfund Cleanups for Healthier Communities" We appreciate your testimony and we know 
that your input wi ll prove valuable as we continue our work on this important topic. 

Enclosed are questions for you that have been submitted by Senators Booker and Vitter for the 
hearing record. Please submit your answers to these questions by COB July 11 , 2014, to the 
attention of Colin MacCarthy, Senate Committee on Environment and Public Works, 410 
Dirksen Senate Office Building, Washington, DC 205 10. In addition, please provide the 
Committee with a copy of your answers via electronic mail to 
Colin MacCarthy@epw.senate.gov. To facilitate the publication of the record, please reproduce 
the questions with your responses. 

Again, thank you for your assistance. Please contact Kim Smaczniak of the Majority Staff at 
(202) 224-8832, or Dimitri Karakitsos of the Minority Staff at (202) 224-6176 with any 
questions you may have. We look forward to reviewing your answers. 

Sincerely, 

-, ::>,;~ : 
David Vitter 
Ranking Member 

PRINTED ON RECYCLED PAPER 



Questions for Breen 

Questions from: 

Environment and Public Works Committee Hearing 
June 10, 2014 

Follow-Up Questions for Written Submission 

Senator Cory A. Booker 

1. Mr. Breen as you know, climate change is upon us. It is not some problem of the distant 
future, but is a crisis in the here and now. What this means in New Jersey, unfortunately, 
is that we know we have to expect more flooding - and in some places, a lot more 
flooding. Some Superfund sites that were previously not in flood zones now are, or soon 
will be. What is the EPA doing to address the threat of flooding to superfund sites, where 
at some sites there will now be an even greater danger of contamination from one 
property spreading to others, and increased risk of groundwater contamination? 

2. In May of 2014, EPA announced a remediation plan for the lower Passaic River. Can you 
describe the consultation with industry, stakeholders and communities along the lower 
Passaic that took place in advance of this plan being selected? How many years did the 
EPA study of this issue take? 

3. How is this plan the best option, in EPA' s analysis, to protect public health and the 
environment? 

4. Did EPA fully consider alternative remediation plans before making its decision? 



Questions for Breen 

Questions from: 

Environment and Public Works Committee Hearing 
June 10, 2014 

Follow-Up Questions for Written Submission 

Senator David Vitter 

1. In addition to the Corps' current authority to remove contaminated sediments outside of 
federal navigation channels, the Water Resources Reform and Development Act 
authorized the use of the Harbor Maintenance Trust Fund to pay for dredging and 
disposal of legacy-contaminated sediments in and adjacent to certain eligible federal 
navigation channels. Is EPA aware of this new provision? It has come to my attention 
that EPA seems to be applying a different construct on who is responsible for paying for 
the dredging and disposal of contaminated sediments in and adjacent to federal 
navigational channels. 

2. I am concerned that EPA may be blurring the lines between its regulation of Superfund 
clean-up responsibilities and the Corps of Engineers' navigational dredging 
responsibilities. There are many sites across the country where the Agency is requiring 
some amount of dredging to clean up past contamination of river sediments - usually to 
remove toxic hotspots. However, the EPA has not required responsible parties as part of 
a Superfund cleanup to pay for both the dredging costs required for removal and 
treatment or containment of contaminated sediments and the dredging costs required for 
navigation maintenance until recently at the Lower Passaic site in New Jersey. I'm 
concerned that EPA is proposing that the responsible parties also pay for all the costs of 
dredging the Lower Passaic River federal navigation channel to up to 30-feet to 
accommodate anticipated future commercial vessel traffic. I understand that responsible 
parties are responsible for the added costs of removing, treating, and containing 
contaminated sediments above the standard federal costs of maintaining commercial 
navigation channels, but requiring responsible parties to also pay for the standard 
navigation dredging costs goes beyond Superfund and is a responsibility of the Corps of 
Engineers. Additionally, I understand that the EPA proposes that the responsible parties 
pay for dredging a portion of the channel that will be maintained only for recreational 
vessel use, not for commercial vessel use. Under the Corps of Engineers' authorities, 
navigation channels for only recreational use would usually be maintained by the non­
federal government sponsor, such as a State, county, or city. 

a. By proposing this remedy are you telling me that all of the proposed dredging of 
the Lower Passaic River is necessary to protect public health and the environment 
and none of it is required for commercial and recreational vessel navigation 
purposes? 



3. It has come to my attention that EPA is not applying its own sediment guidance in 
selecting remedies consistently across the nation. For example, at the Lower Duwamish 
site in Washington, the EPA selected a remedy that uses adaptive management and 
targets hot spot removals along the river rather than dredging the entire river. Similarly, 
the Fox River in Wisconsin is using adaptive management as are many other sites. The 
outlier seems to be the Lower Passaic River which would dredge over 4.3 million cubic 
yards of material and cap the river rather than target hot spots. What is the purpose of the 
sediment guidance if EPA is not applying it consistently? When will EPA begin applying 
the guidance consistently? 

4. What are the most important factors in selecting a remedy? For example, if two remedies 
are equally protective, will EPA select the lower cost remedy? 

5. What role does timing of a cleanup play? For example, if a site can be cleaned up faster, 
is that preferred over a remedy that will take more time? 

6. How does EPA estimate the timing of a cleanup? For example, at one site EPA estimated 
that it will take five years to dredge 4.2 million cubic yards, but at another site EPA 
estimated that dredging 3.9 million cubic yards will take 42 years. How is it possible to 
have two estimates so far apart? 

7. When EPA is formulating the costs of its remedies, does it factor in the costs and 
inconvenience associated with its preferred remedies? For instance, in the case of the 
Lower Passaic River, it's my understanding there is a large amount of commerce and 
traffic as well as the 16 bridges that cross the river. What is the cost of inconvenience 
and traffic when those bridges are raised to allow for your tall dredging boats? Has that 
been factored in and are the communities aware of what awaits them? 

8. It has come to my attention that buried in Appendix G of EJ;>A's Lower Passaic cleanup 
plan is a list of possible hazardous waste sites that the dredged material - 4.3 million 
cubic yards - may be disposed. I was surprised to learn that one of the sites listed to 
receive this toxic material is in Louisiana. Why did the EPA decide to ship this toxic 
dredged material out of state rather than manage it in state or in a CAD as they do at 
many other dredging operations? 

9. What role does EPA headquarters play in selecting a remedy-particularly at 
complicated sites with large cleanup costs? Does headquarters or the region select the 
remedy? Does headquarters have a veto over a regional decision and if so has it ever 
exercised this role. Does headquarters worry about consistency across the nation? If so, 
how do you ensure consistency? 

I 0. There are lots of instances where major parties at Superfund sites are not at the 
table. EPA typically focuses on cooperating parties but doesn't often bring other parties 
to the table. What is EPA's plan to bring all major parties to the table? 



11. The EPA seems to pick and choose who it goes after to seek the financial costs for a 
clean-up. As you look at your proposed $1.7 billion clean-up of the Lower Passaic River, 
can you assure this Committee that all parties who have any role in polluting the River -
including local municipalities - have been included in your responsibility? 

12. How much of your appropriated funds are not used for core cleanup projects? 

13. During the hearing, both you and the Chairman said you are committed to expeditious 
clean-up of Superfund sites to improve the health and welfare of constituents living along 
the impact areas. We all share that goal. But we know throughout the history of 
Superfund that it is litigation prone with cooperating parties seeking financial support 
from other responsible parties - all of which prolongs the ultimate remedy and actual 
clean-up. Even in the Chairman's home State of New Jersey, the EPA Proposal for the 
clean-up of the Lower Passaic River is not likely to see real clean-up activity for 
years. Please share with this Committee how you evaluate alternative clean-up proposals 
that can be equally protective of the environment, may cost less to implement, and which 
may result in a consensus approach by the responsible parties negating any litigation 
delay. 

14. If there is a shortage of money for the Superfund program, why does the EPA redirect 
major parts of its Superfund program appropriation to activities not immediately 
concerned with the clean-up of Superfund sites? What administrative costs can EPA cut 
back on or outright reduce? 

15. If the Superfund tax were re-imposed on U.S. manufacturers and businesses then the 
burden would fall upon goods, made from certain chemicals that are produced in the U.S. 
So imported finished products would not bear the tax because the taxable products are 
already incorporated into the finished products. So finished products imported into the 
U.S. would be less expensive to produce and would have a clear market advantage. What 
effect would this have on U.S. jobs? 

16. What are EPA's estimated construction completions for 2015, 2016, 2017, and 2018? 
What are EPA's estimated administrative costs for those respective years as well? 

17. In addition to the Corps' current authority to remove contaminated sediments outside of 
federal navigation channels, the Water Resources Reform and Development Act 
authorized the use of the Harbor Maintenance Trust Fund to pay for dredging and 
disposal of legacy-contaminated sediments in and adjacent to certain eligible federal 
navigation channels. Is EPA aware of this new provision? It has come to my attention 
that EPA seems to be applying a different construct on who is responsible for paying for 
the dredging and disposal of contaminated sediments in and adjacent to federal 
navigational channels. 

18. I am concerned that EPA may be blurring the lines between its regulation of Superfund 
clean-up responsibilities and the Corps of Engineers' navigational dredging 



responsibilities. There are many sites across the country where the Agency is requiring 
some amount of dredging to clean up past contamination of river sediments - usually to 
remove toxic hotspots. However, the EPA has not required responsible parties as part of 
a Superfund cleanup to pay for both the dredging costs required for removal and 
treatment or containment of contaminated sediments and the dredging costs required for 
navigation maintenance until recently at the Lower Passaic site in New Jersey. I'm 
concerned that EPA is proposing that the responsible parties also pay for all the costs of 
dredging the Lower Passaic River federal navigation channel to up to 30-feet to 
accommodate anticipated future commercial vessel traffic. I understand that responsible 
parties are responsible for the added costs of removing, treating, and containing 
contaminated sediments above the standard federal costs of maintaining commercial 
navigation channels, but requiring responsible parties to also pay for the standard 
navigation dredging costs goes beyond Superfund and is a responsibility of the Corps of 
Engineers. Additionally, I understand that the EPA proposes that the responsible parties 
pay for dredging a portion of the channel that will be maintained only for recreational 
vessel use, not for commercial vessel use. Under the Corps of Engineers' authorities, 
navigation channels for only recreational use would usually be maintained by the non­
federal government sponsor, such as a State, county, or city. 

a. By proposing this remedy are you telling me that all of the proposed dredging of 
the Lower Passaic River is necessary to protect public health and the environment 
and none of it is required for commercial and recreational vessel navigation 
purposes? 

19. It has come to my attention that EPA is not applying its own sediment guidance in 
selecting remedies consistently across the nation. For example, at the Lower Duwamish 
site in Washington, the EPA selected a remedy that uses adaptive management and 
targets hot spot removals along the river rather than dredging the entire river. Similarly, 
the Fox River in Wisconsin is using adaptive management as are many other sites. The 
outlier seems to be the Lower Passaic River which would dredge over 4.3 million cubic 
yards of material and cap the river rather than target hot spots. What is the purpose of the 
sediment guidance if EPA is not applying it consistently? When will EPA begin applying 
the guidance consistently? 

20. What are the most important factors in selecting a remedy? For example, if two remedies 
are equally protective, will EPA select the lower cost remedy? 

21. What role does timing of a cleanup play? For example, if a site can be cleaned up faster, 
is that preferred over a remedy that will take more time? 

22. How does EPA estimate the timing of a cleanup? For example, at one site EPA estimated 
that it will take five years to dredge 4.2 million cubic yards, but at another site EPA 
estimated that dredging 3.9 million cubic yards will take 42 years. How is it possible to 
have two estimates so far apart? 



23. When EPA is formulating the costs of its remedies, does it factor in the costs and 
inconvenience associated with its preferred remedies? For instance, in the case of the 
Lower Passaic River, it's my understanding there is a large amount of commerce and 
traffic as well as the 16 bridges that cross the river. What is the cost of inconvenience 
and traffic when those bridges are raised to allow for your tall dredging boats? Has that 
been factored in and are the communities aware of what awaits them? 

24. It has come to my attention that buried in Appendix G ofEPA's Lower Passaic cleanup 
plan is a list of possible hazardous waste sites that the dredged material - 4.3 million 
cubic yards - may be disposed. I was surprised to learn that one of the sites listed to 
receive this toxic material is in Louisiana. Why did the EPA decide to ship this toxic 
dredged material out of state rather than manage it in state or in a CAD as they do at 
many other dredging operations? 

25. What role does EPA headquarters play in selecting a remedy - particularly at 
complicated sites with large cleanup costs? Does headquarters or the region select the 
remedy? Does headquarters have a veto over a regional decision and if so has it ever 
exercised this role. Does headquarters worry about consistency across the nation? If so, 
how do you ensure consistency? 

26. There are lots of instances where major parties at Superfund sites are not at the 
table. EPA typically focuses on cooperating parties but doesn't often bring other parties 
to the table. What is EPA's plan to bring all major parties to the table? 

27. The EPA seems to pick and choose who it goes after to seek the financial costs for a 
clean-up. As you look at your proposed $1. 7 billion clean-up of the Lower Passaic River, 
can you assure this Committee that all parties who have any role in polluting the River -
including local municipalities - have been included in your responsibility? 

28. How much of your appropriated funds are not used for core cleanup projects? 

29. During the hearing, both you and the Chairman said you are committed to expeditious 
clean-up of Superfund sites to improve the health and welfare of constituents living along 
the impact areas. We all share that goal. But we know throughout the history of 
Superfund that it is litigation prone with cooperating parties seeking financial support 
from other responsible parties - all of which prolongs the ultimate remedy and actual 
clean-up. Even in the Chairman's home State of New Jersey, the EPA Proposal for the 
clean-up of the Lower Passaic River is not likely to see real clean-up activity for 
years. Please share with this Committee how you evaluate alternative clean-up proposals 
that can be equally protective of the environment, may cost less to implement, and which 
may result in a consensus approach by the responsible parties negating any litigation 
delay. 

30. If there is a shortage of money for the Superfund program, why does the EPA redirect 
major parts of its Superfund program appropriation to activities not immediately 



concerned with the clean-up of Superfund sites? What administrative costs can EPA cut 
back on or outright reduce? 

31. If the Superfund tax were re-imposed on U.S. manufacturers and businesses then the 
burden would fall upon goods, made from certain chemicals that are produced in the U.S. 
So imported finished products would not bear the tax because the taxable products are 
already incorporated into the finished products. So finished products imported into the 
U.S. would be less expensive to produce and would have a clear market advantage. What 
effect would this have on U.S. jobs? 

32. What are EPA's estimated construction completions for 2015, 2016, 2017, and 2018? 
What are EPA's estimated administrative costs for those respective years as well? 
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COMMITTEE C)N [NViRONfvtENT AND PtJE3LIC WORKS 

INASNIrdcTfSfd, GC L0610-61 75 

April 1, 2014 

Janet ivlcCabe 
U,S. Environniental Protection Agency 
1200 Pennsylvania Ave.,, NW 
Washington, DC 20460 

Dear Ms. McCabe: 

On behalf of the Senate Committee on Cnvironment and Public Works, Nve invite yrou to testify before the Committee 
at a hearing cntitled, "Hearing on the Nominations of .lanct G. McCabe to be the Assistant Adtrni►Tistrator for Air and 
Racliation of the IJ.S. C~'nvironmental P►-oteetion Agency (EPA), Ann E. Dunkin to be the Assistant Administrator for 
Environmental Infortnation ol' the CPA, and Manuel 1-I. Ehrlich, Jr., to be a Member of the Chertnical Safety and 
Hazard htvestigation [3oard." The hearind will be held on Tuesday, April 8, 2014, beginning at 10:00 AM in Room 
406 of the Dirkscn Senate 011 ice Building. The purpose of this hearinf; is to examine the notnination of,lanet C. 
McCabe to be the Assistant Aclministrator for Air and Radiation ot'the Environmental Protection Agency, Ann E. 
Dunkin to be the AssistGunt Administrator for F;nvironmental Information ofthe Environmcntal Protection Agency, 
and Manuel f-I. F:hrlich, Jr., to be a Member of the Cliemical Safety and I-lazard Investigatioti Board. 

In orcler to maximize tile opport►mity to discuss this matter With you and the other Nvitnesses, we ask that yotu' oral 
testimony be limited to five minutes. Your written testimony can be comprehensive and will be included in t1Tc 
printed record of the hcaring in its cntirety, togcthcr with any other materials you Would likc to submit. 

To comply With Committee rules, please p► •ovide 100 double-sidcd copies of your testimony at least 48 hours in 
advance of tlle hcuring to the Committee at the following acldress: 410 Dirksen Senate Oftice Builditig, Washington, 
DC 20510-6175. 'I'o ensure timely clelivery, the copics of testimony must be h<►nd delivered to 410 Dirksen. Please 
do not send packages through FedCx, U.S. Mail, or overnight delivery services, because they will be subject to offsite 
secu►• ity measures which Nvill delay delivery. Please also eniail a copy oi'your • testiniony (in both MS Word and as a 
PDF file) to the attention of Mara Stark-Alcala, M1ara Sta►^ ,k-Alcala c)epw.senate.aov, at least 48 llours in advance. 

If you plan to use or refer to aily charts, graphs, diagrams, photos, maps, or ot1Te► • exlhibits in your testimony, plcase 
deliver or send one identical copy ol'such material(s), as well as 100 reduced (8.5" x 1 I") copies to the Committce, to 
the attentioaT of Mara Stark-Alcalri, Mara Sl tark-Aleala'a?epw.senitte. ^ov, to the abovc address at least 48 hours in 
advance of'the hearing. Exhibits or other materials that are not provided to the Committee by this time cannot be used 
for the purpose of jpresenting testimony. 

Ifyou have any qucstions or comments, please feel li •ce to contact David Napoliello of tlie Committee's Majority staff 
at 202-224-8832 or Bryan Zumwalt af'the Committce's Minority staff at 202-224-6176. 

Sincerely.

- r iJw"1 
Darbara C3oxer
	

David Vitte►• 
Cliairman
	

Ranking Me►T1ber
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Environment and Public Works Committee Hearing

March 6, 2014


Follow-Up Questions for Written Submission 

Ouestions for Stanislaus 

Questions from: 

Senator Barbara Boxer 

1. Executive Order 13650, Section 4(a) required the Working Group to deploy, within 45 days, a 
pilot program, involving the EPA, OSHA, DHS, and any other appropriate agency, to validate 
best practices and to test innovative methods for Federal interagency collaboration regarding 
chemical facility safety and security, including innovative and effective methods of collecting, 
storing, and using facility information, stakeholder outreach, inspection planning, and, as 
appropriate, joint inspection efforts. With respect to the pilot program, which was deployed in 
EPA Region 2, please identify the best practices that are being validated and innovative methods 
that are being tested. 

2. Executive Order 13650, Section 2(c) requires the Working Groups to provide, within 270 days, a 
status report to the President on the efforts to implement the EO. Given that this status report will 
identify a number of plans and proposals that will be implemented after the status report is due, 
does the Working Group intend to continue to meet and provide subsequent status reports to the 
President on the implementation of those plans and proposals? Will EPA commit to providing 
quarterly status updates to this Committee on the implementation of the Executive Order actions? 

Question with Senator Edward J. Markey 

3. Mr. Stanislaus, Executive Order 13650 ordered a number of specific actions to be completed by 
the Working Group. For the following list of actions whose deadlines for completion have 
passed, please indicate: (1) whether the action was completed; (2) if so, provide a copy of the 
plan, assessment, list, analysis, recommendations, proposal, options, determination, Request for 
Information, or Solicitation of Public Input/Comment; and, (3) if not, indicate the date on which 
the action will be completed. In each response, describe how the Working Group had addressed 
each specific element within each of the specific actions required by the Executive Order. 

a. The plan to support and further enable efforts by State regulators, State, local, and tribal 
emergency responders, chemical facility owners and operators, and local and tribal 
communities to work together to improve chemical facility safety and security. (Sec. 3(a); 
Within 135 days). 

b. The assessment conducted by the Attorney General, through the head of the Bureau of 
Alcohol, Tobacco, Firearms and Explosives (ATF), into the feasibility of sharing data related 
to the storage of explosive materials with State Emergency Response Commissions (SERCs), 
Tribal Emergency Response Commissions (TERCs), Local Emergency Planning Committees 
(LEPCs), Tribal Emergency Planning Committees (TEPCs). (Sec. 3(b); Within 90 days). 

c. The assessment conducted by the Secretary of Homeland Security into the feasibility of 
sharing Chemical Facility Anti-Terrorism Standards (CFATS) data with SERCs, TEPCs, and 
LEPCs on a categorical basis. (Sec. 3(c); Within 90 days).



d. A list of any changes determined to be needed to existing memorandums of understanding 
(MOUs) and processes between EPA and CSB, ATF and CSB, and the Occupational Safety 
and Health Administration (OSHA) and CSB for timely and full disclosure of information. 
Please provide copies of the current draffts of the revised MOUs; or, if it was deemed to be 
appropriate by the Working Group, a drafft of the single model MOU developed with CSB in 
lieu of existing agreements. (Sec. Q(c); Within 90 days). 

e. The analysis, including recommendations, on the potential to improve information 
collection by and sharing between agencies to help identify chemical facilities which may not 
have provided all required information or may be non-compliant with Federal requirements to 
ensure chemical facility safety. (Sec. 5(a); Within 90 days). 

f. The proposal for a coordinated, flexible data-sharing process which can be utilized to track 
data submitted to agencies for federally regulated chemical facilities, including locations, 
chemicals, regulated entities, previous infractions, and other relevant infonmation (Sec. 5(b); 
Within 180 days). 

g. The recommendations for possible changes to streamline and otherwise improve data 
collection to meet the needs of the public and Federal, State, local, and tribal agencies 
(including those charged with protecting workers and the public), consistent with the 
Paperwork Reduction Act and other relevant authorities, including opportunities to lessen the 
reporting burden on regulated industries. (Sec. 5(c); Within 180 days). 

h. The options developed for improved chemical facility safety and security that identifies 
improvements to existing risk management practices through agency programs, private sector 
initiatives, Government guidance, outreach, standards, and regulations. (Sec. 6(a)(i); Within 
90 days). 

i. The list of potential regulatory and legislative proposals to improve the safe and secure 
storage, handling, and sale of ammonium nitrate and identify ways in which ammonium 
nitrate safety and security can be enhanced under existing authorities. (Sec. 6(b); Within 90 
days). 

j. The determination of whether the EPA's Risk Management Program (RMP) and the 
OSHA's Process Safety Management Standard (PSM) can and should be expanded to address 
additional regulated substances and types of hazards, and the plan, including a timeline and 
resource requirements, to expand, implement, and enforce the RMP and PSM in a manner 
that addresses the additional regulated substances and types of hazards. (Sec, 6(c); Within 90 
days). 

k. The list of chemicals, including poisons and reactive substances, that should be considered 
for addition to the CFATS Chemicals of Interest list. (Sec. 6(d); Within 90 days). 

I. The list of changes that need to be made in the retail and commercial grade exemptions in the 
PSM Standard and the Request for Information designed to identify issues related to 
modernization of the PSM Standard and related standards necessary to meet the goal of 
preventing major chemical accidents. (Sec. 6(e); Within 90 days).



Senator Edward J. Markey 

1. In 2009, during consideration of H.R. 2868, the Administration went through an inter-agency 
process to establish policy principles related to the use of inherently safer technology (IST). 
Those principles are pasted below, and were delivered in Congressional testimony by Peter S. 
Silva, then-Assistant Administrator for Water at EPA as well as a witness representing the 
Department of Homeland Security. While these principles related to a piece of legislation that 
was not enacted and thus also not referred to in E.O. 13650, some of the principles do represent 
general policy statements: 

•"The Administration supports consistency of IST approaches for facilities regardless of 
sector." 

"The Administration believes that all high-risk chemical facilities, Tiers 1-4, should 
assess IST methods and report the assessment in the facilities' site security plans. 
Further, the appropriate regulatory entity should have the authority to require facilities 
posing the highest degree of risk (Tiers 1 and 2) to implement IST method(s) if such 
methods enhance overall security, are feasible, and, in the case of water sector facilities, 
consider public health and environmental requirements." 

•"For Tier 3 and 4 facilities, the appropriate regulatory entity should review the IST 
assessment contained in the site security plan. The entity should be authorized to provide 
recommendations on implementing IST, but it would not require facilities to implement 
the IST methods." 

•"The Administration believes that flexibility and staggered implementation would be 
required in implementing this new IST policy. DHS, in coordination with EPA, would 
develop an IST implementation plan for timing and phase-in at water facilities designated 
as high-risk chemical facilities. DHS would develop an IST implementation plan for 
high-risk chemical facilities in all other applicable sectors." 

a. Does the Administration continue to believe that all high-risk chemical facilities should 
assess IST methods and report the assessment to the federal government? If not, why not (and 
please provide copies of documents that establish the Administration's new policy)? 

b. Does the Administration continue to believe that regulators should have the authority to direct 
the highest risk chemical facilities to implement IST methods if such methods enhance 
overall security, are feasible, and, in the case of water sector facilities, consider public health 
and environmental requirements? If not, why not (and please provide copies of documents 
that establish the Administration's new policy)?



Senator David Vitter 

1. I would appreciate a yes or no answer on where you and the Agency currently stand with regards 
to regulating ammonium nitrate under the Clean Air Act RMP program. Do you and the Agency 
still stand by your response to Senator Boxer's April 30 0i letter on the incident in West, TX that 
ammonium nitrate fertilizer does not meet the criteria for substances regulated under the Clean 
Air Act RMP program? 

2. The RMP program uses models in order to assess accidental chemical release risks. These 
models are designed specifically for air releases, not explosions. Given that ammonium nitrate is 
not released into the air like other RMP managed chemicals, if EPA were to regulate ammonium 
nitrate under the RMP program, would it have to totally redo or create new models? 

3. You mentioned in your testimony, the President's Executive Order required the working group to 
develop a pilot program to "validate best practices and to test innovative methods for Federal 
interagency collaboration." How long do you believe we need to allow this pilot program to play 
out in order to use its results to inform policy changes or new rules and regulations? 

4. The current RMP program regulates approximately 13,000 RMP facilities nationwide including 
family owned and operated businesses like bakeries, food storage and processing facilities, dry 
cleaners, hair stylists, and distribution warehouses. How do you think all these small businesses 
might respond to federal mandates for IST? 

5. Does EPA have the resources to add new compliance requirements to regulate IST under RMP? 

6. Does EPA have staff qualified to evaluate this wide range of processes and facilities for purposes 
of an IST requirement? 

7. Just a year ago, the EPA IG found that "15 of the 45 RMP inspectors nationwide received 
inspector credentials without documentation indicating that they met minimum training 
requirements. Further, six of the 12 supervisors did not meet minimum training requirements. 
EPA's management controls did not detect or prevent the cases of missed or undocumented 
training. Identified also were weaknesses in controls included limitations in training tracking 
systems and a lack of procedures to ensure that supervisors met their training requirements. Also, 
contracts and 000perative agreements for inspection services did not include training 
requirements and EPA guidance did not establish minimum guidelines for the scope of 
inspections. Further, EPA did not have a process to monitor the quality of inspections. And 
generally, inspection reports did not explain the extent to which the inspectors reviewed specific 
elements of a covered process to determine compliance." Can you please explain what steps EPA 
has taken to address these concerns? Given the current shortcomings within the RMP and its 
inspectors, how can creating any new complicated regulatory requirements prior to fixing any 
previous issues possibly provide greater safety and more compliance? 

8. If IST were to be mandated in regulations, how will it be measured? 

9. The EO was specifically created to get agencies to work together since the tragic incident in 
West, Texas — what progress has been made by your agencies/departments to help identify 
outliers? How many outliers have you identified since the West, Texas incident? 

10. Has the Compliance Assistance part of OECA been involved with the listening sessions and what 
are they doing to help?



11. Is EPA working with the SBA and the US Chamber to reach out to smaller 
communities/businesses? 

12. Has EPA reached out to the regulated community on any potential changes to the LEPC 
program? 

13. Perhaps one of the most helpful things that can be done to prevent future accidents like the 
explosion in West, TX is to ensure that the entire regulated community has an understanding of 
existing rules and regulations and understands how to comply. What is EPA doing to help in 
compliance assistance and awareness and marketing compliance guidance material? Have you 
increased compliance assistance activities since West? 

14. Or, you can try the approach that RMP is intended to decrease the risk of accidental airborne 
releases of chemicals that could harm the public. Assuming an IST requirement were 
implemented under RMP, would such a requirement be allowed to consider workplace safety 
impacts of the technologies? What about impacts of security from terrorism? Or on transportation 
of chemicals to and from the facility? Aren't these all areas outside of EPS jurisdiction under 
RMP, yet factors that a facility considers when doing a holistic review of its processes? Why then 
would an IST component of RMP be useful? 

15. Does EPA believe that the facilities in West, TX and West Virginia were compliant with all 
existing rules and regulations at the federal and state level? If not, can you please list what rules 
and regulations were violated? If in fact rules and regulations were not followed, would it be fair 
to say that ensuring facilities were compliant with current rules could be just as if not more 
effective than creating additional rules? 

16. What would you estimate would be the resources required for a regulatory agency to evaluate and 
identify adequate IST considerations for all chemical processes and facilities? 

17. How would small companies such as West Texas and Freedom Industries perform IST 
evaluations given the complexity and size of such an analysis? 

18. How would an IST regulation reach companies and plant sites that are not aware of, have chosen 
not to comply with, or lack the understanding of what is already in the regulations? 

19. How do you view IST as the method to improve safety? The examples given to date in the EO 
13650 and in statements by the CSB discuss incidents that were the result of lack of enforcement 
of existing regulations. Would it not be more cost effective to invest in outreach, educational 
training, cooperative industry-government initiatives, and enforcement of existing regulations 
than to develop complex and impracticable new regulations?
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The Honorable Gina McCarthy 
Administrator 
U.S. Environmental Protection Agency 
1200 Pennsylvania Avenue, N.W. 
Washington, D.C. 20460 

Dear Administrator McCarthy: 

Thank you for agreeing to testify on Wednesday, Apri12, 2014, at 10:00 a.m. in 2123 
Rayburn House Office Building, at the Subcommittee on Energy and Power and the 
Subcommittee on Environment and the Economy joint hearing entitled "The Fiscal Year 2015 
EPA Budget." 

The attached documents provide important details concerning the preparation and 
presentation of your testimony. 

• The first attachment describes the form your testimony must take. 

• The second attachment provides you with Electronic Format Guidelines that detail how to 
file testimony electronically. 

• The third attachment provides you the Rules for the Committee on Energy and 
Commerce. 

• The fourth attachment provides you with a Truth-in-Testimony Disclosure form and a 
Truth-in-Testimony instruction sheet. 

Please be aware that, in accordance with the Committee's usual practice, witnesses have 
a right to be represented by counsel, who may advise the witnesses on their Constitutional rights, 
but cannot testify. In addition, hearings are open to audio, video, and photographic coverage by 
accredited press representatives only.



The Honorable Gina McCarthy 
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If you have any questions concerning any aspect of your testimony, please contact Mary 
Neumayr, David McCarthy, or Tom Hassenboehler of the Energy and Commerce Committee 
staff at (202) 225-2927.

Sincerely, 

d	 / . 

Ed Whitfield 
Chairman 
Subcommittee on Energy and Power

iha
Shimkus 

irman 
Subcommittee on Environment 

and the Economy 

Enclosures: (1) Form of Testimony 
(2) Electronic Format Guidelines 
(3) Rules for the Committee on Energy and Commerce 
(4) Truth-in-Testimony Disclosure form



THE FORM OF TESTIMONY 

BEFORE THE COMMITTEE ON ENERGY AND COMMERCE 

Written Statement: You are requested to submit a written statement, which may be of 
any reasonable length and may contain supplemental materials. However, please be aware that 
the Committee cannot guarantee that supplemental material will be included in the printed 
hearing record. Your written statement should be typed, double spaced, and should include a 
one-page summary of the major points you wish to make. 

Pursuant to Rule 3(c) of the Rules of the Committee, please provide your written 
statement no later than two business days in advance of your appearance. This will allow 
Members and staff the opportunity to review your testimony. 

Oral Presentation: You will have an opportunity to present an oral summary of your 
testimony to the Committee. To ensure sufficient time for Members to ask questions, your oral 
presentation should be limited to five minutes. 

Printed Hearing Transcrint: Rule XI, clause 2(e)(1)(A) of the Rules of the House 
requires the Committee to keep a written record of committee hearings which is a substantially 
verbatim account of remarks made during the proceedings, subj ect only to technical, 
grammatical, and typographical corrections. Your testimony, the transcript of the hearing, and 
any other material that the Committee agrees to include in the hearing record (subject to space 
limitations) will be printed as a record of the hearing.



GUIDELINES FOR THE ELECTRONIC SUBMISSION OF 


CONGRESSIONAL TESTIMONY 

The Rules and procedures of the Energy and Commerce Committee require each witness to 
submit their testimony in an electronic format prescribed by the Chairman. Testimony submitted 
in electronic form will be used to produce the printed hearing record, and will be converted to 
HTML or Adobe Portable Document Format (PDF) and posted to the Committee on Energy and 
Commerce website at http://energ,ycommerce.house. >̂ ov/. Your compliance with this 
requirement will facilitate the distribution of your testimony and help the Committee to minimize 
the costs of printing the hearing record. 

Materials submitted to the Committee must be formatted in Microsoft Word. 

Please e-mail your testimony to the Legislative Clerk at Nick.Abraham(_?mail.house.gov . In 
addition, please include the following in the body of your e-mail: (1) Witness Name, (2) Witness 
Organization, (3) Name and Date of Hearing, and (4) Subcommittee of Jurisdiction. 

The Committee cannot accept testimony submitted on a disk or flash drive.



Committee on Energy and Commerce 

U.S. House of Representatives 

Witness Disclosure Requirement -"Truth in Testimony" 

Required by House Rule Xl, Clause 2(g) 

1. Your Name: 

2.	 Are you testifying on behalf of the Federal, or a State or local Yes No 

overnment enti	 ? 
3. Are you testifying on behalf of an entity that is not a government Yes No 

enti	 ? 
4.	 Other than yourself, please list which entity or entities you are representing: 

5.	 Please list any Federal grants or contracts (including subgrants or subcontracts) that 
you or the entity you reuresent have received on or after October 1, 2011: 

6. If your answer to the question in item 3 in this form is "yes," please describe your 
position or representational capacity with the entity or entities you are representing: 

7.	 If your answer to the question in item 3 is "yes," do any of the entities Yes No 

disclosed in item 4 have parent organizations, subsidiaries, or 
partnerships that you are not representing in your testimony? 

8.	 If the answer to the question in item 3 is "yes," please list any Federal grants or 
contracts (including subgrants or subcontracts) that were received by the entities listed 
under the question in item 4 on or after October l, 2011, that exceed 10 percent of the 
revenue of the entities in the year received, including the source and amount of each 
grant or contract to be listed: 

9. Please attach your curriculum vitae to your completed disclosure form.

Signature:	 Date: 



INSTRUCTIONS FOR COMPLETING THE TRUTH-IN-TESTIMONY DISCLOSURE FORM 

In General. The form on the reverse side of the page is intended to assist witnesses appearing 
before the Committee on Energy and Commerce in complying with Rule XI, clause 2(g) of the 
Rules of the House of Representatives. The rule requires that: 

In the case of a witness appearing in a nongovernmental capacity, a 
written statement of proposed testimony shall include a curriculum vitae 
and a disclosure of the amount and source (by agency and program) of 
any Federal grant (or subgrant thereof) or contract (or subcontract 
thereof) received during the current fiscal year or either of the two 
previous fiscal years by the witness or by an entity represented by the 
witness. 

Please comnlete the form in accordance with these directions. 

Name (Item 1 on the form). Please provide the name of the witness in the box at the top of 
the form. 

2. Governmental Entity (Item 2). Please check the box indicating whether or not the witness 
is testifying on behalf of a government entity, such as a Federal department or agency, or a 
State or local department, agency, or jurisdiction. Trade or professional associations of 
public officials are not considered to be governmental organizations. 

Nongovernmental Entity (Item 3). Please check the box indicating whether or not the 
witness is testifying on behalf of an entity that is not a governmental entity. 

4.	Entity(ies) to be Represented (Item 4). Please list all entities on whose behalf the witness 
is testifying. 

Grants and Contracts (Item S). Please list any Federal grants or contracts (including 
subgrants or subcontracts) that the witness personally has received from the Federal 
Government on or after October 1, 2011. 

6. Representational Capacity (Item 6). If the answer to the question in item 2 is yes, please 
characterize the capacity in which the witness is testifying on behalf of the entities listed in 
item 4. 

7. Affiliated Entities (Item 7). Please indicate whether the entity on whose behalf the witness 
is testifying has parent organizations, subsidiaries, or partnerships that are not represented 
by the testimony of the witness. 

Grants and Contracts (Item 8). Please disclose grants and contracts as directed in item 7. 

9. Curriculum Vitae (Item 9). Please attach your CV to your completed disclosure form. 

10. Submission. Please sign and date the form in the appropriate place. Please submit this 
fonn with your written testimony. Please note that under the Committee's rules, copies of a 
written statement of your proposed testimony must be submitted before the commencement 
of the hearing. To the greatest extent practicable, please also provide a copy in electronic 
format according to the Electronic Format Guidelines that accompany these instructions.



RULES OF THE COMMITTEE ON ENERGY AND COMMERCE 

113T" CONGRESS 

RULE 1. GENERAL PROVISIONS 

(a) Rules of the Committee. The Rules of the House are the rules of the Committee on Energy 
and Commerce (the "Committee") and its subcommittees so far as is applicable. 

(b) Rules of the Subcommittees. Each subcommittee of the Committee is part of the Committee 
and is subject to the authority and direction of the Committee and to its rules so far as is 
applicable. Written rules adopted by the Committee, not inconsistent with the Rules of the 
House, shall be binding on each subcommittee of the Committee. 

RULE 2. MEETINGS 

(a) Regular Meeting Days. The Committee shall meet on the fourth Tuesday of each month at 10 
a.m., for the consideration of bills, resolutions, and other business, if the House is in session on 
that day. If the House is not in session on that day and the Committee has not met during such 
month, the Committee shall meet at the earliest practicable opportunity when the House is again 
in session. The chairman of the Committee may, at his discretion, cancel, delay, or defer any 
meeting required under this section, after consultation with the ranking minority member. 

(b) Additional Meetings. The chairman may call and convene, as he conaiders necessary, 
additional meetings of the Committee for the consideration of any bill or resolution pending 
before the Committee or for the conduct of other Committee business. The Committee shall meet 
for such purposes pursuant to that call of the chairman. 

(c) Notice. The date, time, place, and subject matter of any meeting of the Committee scheduled 
on a Tuesday, Wednesday, or Thursday when the House will be in session shall be announced at 
least 36 hours (exclusive of Saturdays, Sundays, and legal holidays except when the House is in 
session on such days) in advance of the commencement of such meeting. The date, time, place, 
and subject matter of other meetings when the House is in session shall be announced to allow 
Members to have at least three days notice (exclusive of Saturdays, Sundays, and legal holidays 
except when the House is in session on such days) of such meeting. The date, time, place, and 
subject matter of all other meetings shall be announced at least 72 hours in advance of the 
commencement of such meeting. 

(d) Agenda. The agenda for each Committee meeting, setting out all items of business to be 
considered, shall be provided to each member of the Committee at least 36 hours in advance of 
such meeting. 

(e) Availability of Texts. No bill, recommendation, or other matter shall be considered by the 
Committee unless the text of the matter, together with an explanation, has been available to 
members of the Committee for three days (or 24 hours in the case of a substitute for introduced 
legislation). Such explanation shall include a summary of the major provisions of the legislation,



an explanation of the relationship of the matter to present law, and a summary of the need for the 
legislation. 

(f) Waiver. The requirements of subsections (c), (d), and (e) may be waived by a majority of 
those present and voting (a majority being present) of the Committee or by the chairman with the 
concurrence of the ranking member, as the case may be. 

RULE 3. HEARINGS 

(a) Notice. The date, time, place, and subject matter of any hearing of the Committee shall be 
announced at least one week in advance of the commencement of such hearing, unless a 
determination is made in accordance with clause 2(g)(3) of Rule XI of the Rules of the House 
that there is good cause to begin the hearing sooner. 

(b) Memorandum. Each member of the Committee shall be provided, except in the case of 
unusual circumstances, with a memorandum at least 48 hours before each hearing explaining (1) 
the purpose of the hearing and (2) the names of any witnesses. 

(c) Witnesses. (1) Each witness who is to appear before the Committee shall file with the clerk of 
the Committee, at least two working days in advance of his or her appearance, sufficient copies, 
as determined by the chairman of the Committee of a written statement of his or her proposed 
testimony to provide to members and staff of the Committee, the news media, and the general 
public. Each witness shall, to the greatest extent practicable, also provide a copy of such written 
testimony in an electronic format prescribed by the chairman. Each witness shall limit his or her 
oral presentation to a brief summary of the argument. The chairman of the Committee or the 
presiding member may waive the requirements of this paragraph or any part thereof 

(2) To the greatest extent practicable, the written testimony of each witness appearing in a 
nongovernmental capacity shall include a curriculum vitae and a disclosure of the amount and 
source (by agency and program) of any federal grant (or subgrant thereof) or contract (or 
subcontract thereof) received during the current fiscal year or either of the two preceding fiscal 
years by the witness or by an entity represented by the witness. 

(d) Questioning. (1) The right to interrogate the witnesses before the Committee shall alternate 
between majority and minority members. Each member shall be limited to 5 minutes in the 
interrogation of witnesses until such time as each member who so desires has had an opportunity 
to question witnesses. No member shall be recognized for a second period of 5 minutes to 
interrogate a witness until each member of the Committee present has been recognized once for 
that purpose. The chairman shall recognize in order of appearance members who were not 
present when the meeting was called to order after all members who were present when the 
meeting was called to order have been recognized in the order of seniority on the Committee. 

(2) The chairman, with the concurrence of the ranking minority member, or the Committee by 
motion, may permit an equal number of majority and minority members to question a witness for 
a specified, total period that is equal for each side and not longer than thirty minutes for each 
side. The chairman with the concurrence of the ranking minority member, or the Committee by



motion, may also permit committee staff of the majority and minority to question a witness for a 
specified, total period that is equal for each side and not longer than thirty minutes for each side. 

(3) Each member may submit to the chairman of the Committee additional questions for the 
record, to be answered by the witnesses who have appeared. Each member shall provide a copy 
of the questions in an electronic format to the clerk of the Committee no later than ten business 
days following a hearing. The chairman shall transmit all questions received from members of 
the Committee to the appropriate witness and include the transmittal letter and the responses 
from the witnesses in the hearing record. After consultation with the ranking minority member, 
the chairman is authorized to close the hearing record no earlier than 120 days from the date the 
questions were transmitted to the appropriate witness. 

RULE 4. VICE CHAIRMEN; PRESIDING MEMBER 

The chairman shall designate a member of the majority party to serve as vice chairman of the 
Committee, and shall designate a majority member of each subcommittee to serve as vice 
chairman of each subcommittee. The vice chairman of the Committee or subcommittee, as the 
case may be, shall preside at any meeting or hearing during the temporary absence of the 
chairman. If the chairman and vice chairman of the Committee or subcommittee are not present 
at any meeting or hearing, the ranking member of the majority party who is present shall preside 
at the meeting or hearing. 

RULE 5. OPEN PROCEEDINGS 

Except as provided by the Rules of the House, each meeting and hearing of the Committee for 
the transaction of business, including the markup of legislation, and each hearing, shall be open 
to the public, including to radio, television, and still photography coverage, consistent with the 
provisions of Rule XI of the Rules of the House. 

RULE 6. QUORUM 

Testimony may be taken and evidence received at any hearing at which there are present not 
fewer than two members of the Committee in question. A majority of the members of the 
Committee shall constitute a quorum for those actions for which the House Rules require a 
majority quorum. For the purposes of taking any other action, one-third of the members of the 
Committee shall constitute a quorum. 

RULE 7. OFFICIAL COMMITTEE RECORDS 

(a)(1) Journal. The proceedings of the Committee shall be recorded in a journal which shall, 
among other things, show those present at each meeting, and include a record of the vote on any 
question on which a record vote is demanded and a description of the amendment, motion, order, 
or other proposition voted. A copy of the journal shall be fumished to the ranking minority 
member. 

(2) Record Votes. A record vote may be demanded by one-fifth of the members present or, in the



apparent absence of a quorum, by any one member. No demand for a record vote shall be made 
or obtained except for the purpose of procuring a record vote or in the apparent absence of a 
quorum. The result of each record vote in any meeting of the Committee shall be made publicly 
available in electronic form on the Committee's website and in the Committee office for 
inspection by the public, as provided in Rule XI, clause 2(e) of the Rules of the House, within 24 
hours. Such result shall include a description of the amendment, motion, order, or other 
proposition, the name of each member voting for and each member voting against such 
amendment, motion, order, or proposition, and the names of those members of the committee 
present but not voting. The chairman, with the concurrence of the ranking minority member, 
may from time to time postpone record votes ordered on amendments to be held at a time certain 
during the consideration of legislation. 

(b) Archived Records. The records of the Committee at the National Archives and Records 
Administration shall be made available for public use in accordance with Rule VII of the Rules 
of the House. The chairman shall notify the ranking minority member of any decision, pursuant 
to clause 3(b)(3) or clause 4(b) of the Rule, to withhold a record otherwise available, and the 
matter shall be presented to the Committee for a determination on the written request of any 
member of the Committee. The chairman shall consult with the ranking minority member on any 
communication from the Archivist of the United States or the Clerk of the House concerning the 
disposition of noncurrent records pursuant to clause 3(b) of the Rule. 

RULE 8. SUBCOMMITTEES 

(a) Establishment. There shall be such standing subcommittees with such jurisdiction and size as 
determined by the majority party caucus of the Committee. The jurisdiction, number, and size of 
the subcommittees shall be determined by the majority party caucus prior to the start of the 
process for establishing subcommittee chairmanships and assignments. 

(b) Powers and Duties. Each subcommittee is authorized to meet, hold hearings, receive 
testimony, mark up legislation, and report to the Committee on all matters referred to it. 
Subcommittee chairmen shall set hearing and meeting dates only with the approval of the 
chairman of the Committee with a view toward assuring the availability of ineeting rooms and 
avoiding simultaneous scheduling of Committee and subcommittee meetings or hearings 
whenever possible. 

(c) Ratio of Subcommittees. The majority caucus of the Committee shall determine an 
appropriate ratio of majority to minority party members for each subcommittee and the chairman 
shall negotiate that ratio with the minority party, provided that the ratio of party members on 
each subcommittee shall be no less favorable to the majority than that of the full Committee, nor 
shall such ratio provide for a majority of less than two majority members. 

(d) Selection of Subcommittee Members. Prior to any organizational meeting held by the 
Committee, the majority and minority caucuses shall select their respective members of the 
standing subcommittees. 

(e) Ex Officio Members. The chairman and ranking minority member of the Committee shall be



ex officio members with voting privileges of each subcommittee of which they are not assigned 
as members and may be counted for purposes of establishing a quorum in such subcommittees. 
The minority chairman emeritus shall be an ex officio member without voting privileges of each 
subcommittee of which the minority chairman emeritus is not assigned as a member and shall 
not be counted for purposes of establishing a quorum on any such subcommittee. 

RULE 9. OPENING STATEMENTS 

(a) Written Statements. All written opening statements at hearings and business meetings 
conducted by the committee shall be made part of the permanent record. 

(b) Length. (1) At full committee hearings, the chairman and ranking minority member shall be 
limited to 5 minutes each for an opening statement, and may designate another member to give 
an opening statement of not more than 5 minutes. At subcommittee hearings, the subcommittee 
chairman and ranking minority member of the subcommittee shall be limited to 5 minutes each 
for an opening statement. In addition, the full committee chairman and ranking minority 
member shall each be allocated 5 minutes for an opening statement for themselves or their 
designees. 
(2) At any business meeting of the Committee, statements shall be limited to 5 minutes each for 
the chairman and ranking minority member (or their respective designee) of the Committee or 
subcommittee, as applicable, and 3 minutes each for all other members. The chairman may 
further limit opening statements for Members (including, at the discretion of the Chairman, the 
chairman and ranking minority member) to one minute. 

RULE 10. REFERENCE OF LEGISLATION AND OTHER MATTERS 

All legislation and other matters referred to the Committee shall be referred to the subcommittee 
of appropriate jurisdiction within two weeks of the date of receipt by the Committee unless 
action is taken by the full Committee within those two weeks, or by majority vote of the 
members of the Committee, consideration is to be by the full Committee. In the case of 
legislation or other matter within the jurisdiction of more than one subcommittee, the chairman 
of the Committee may, in his discretion, refer the matter simultaneously to two or more 
subcommittees for concurrent consideration, or may designate a subcommittee of primary 
jurisdiction and also refer the matter to one or more additional subcommittees for consideration 
in sequence (subject to appropriate time limitations), either on its initial referral or after the 
matter has been reported by the subcommittee of primary jurisdiction. Such authority shall 
include the authority to refer such legislation or matter to an ad hoc subcommittee appointed by 
the chairman, with the approval of the Committee, from the members of the subcommittees 
having legislative or oversight jurisdiction. 

RULE 11. MANAGING LEGISLATION ON THE HOUSE FLOOR 

The chairman, in his discretion, shall designate which member shall manage legislation reported 
by the Committee to the House.



RULE 12. COMMITTEE PROFESSIONAL AND CLERICAL STAFF APPOINTMENTS 

(a) Delegation of Staff. Whenever the chairman of the Committee determines that any 
professional staff inember appointed pursuant to the provisions of clause 9 of Rule X of the 
House of Representatives, who is assigned to such chairman and not to the ranking minority 
member, by reason of such professional staff inember's expertise or qualifications will be of 
assistance to one or more subcommittees in carrying out their assigned responsibilities, he may 
delegate such member to such subcommittees for such purpose. A delegation of a member of the 
professional staff pursuant to this subsection shall be made after consultation with subcommittee 
chairmen and with the approval of the subcommittee chairman or chairmen involved. 

(b) Minority Professional Staff. Professional staff inembers appointed pursuant to clause 9 of 
Rule X of the House of Representatives, who are assigned to the ranking minority member of the 
Committee and not to the chairman of the Committee, shall be assigned to such Committee 
business as the minority party members of the Committee consider advisable. 

(c) Additional Staff Appointments. In addition to the professional staff appointed pursuant to 
clause 9 of Rule X of the House of Representatives, the chairman of the Committee shall be 
entitled to make such appointments to the professional and clerical staff of the Committee as 
may be provided within the budget approved for such purposes by the Committee. Such 
appointee shall be assigned to such business of the full Committee as the chairman of the 
Committee considers advisable. 

(d) Sufficient Staff. The chairman shall ensure that sufficient staff is made available to each 
subcommittee to carry out its responsibilities under the rules of the Committee. 

(e) Fair Treatment of Minority Members in Appointment of Committee Staff. The chairman shall 
ensure that the minority members of the Committee are treated fairly in appointment of 
Committee staff. 

(f) Contracts for Temporary or Intermittent Services. Any contract for the temporary services or 
intermittent service of individual consultants or organizations to make studies or advise the 
Committee or its subcommittees with respect to any matter within their jurisdiction shall be 
deemed to have been approved by a majority of the members of the Committee if approved by 
the chairman and ranking minority member of the Committee. Such approval shall not be 
deemed to have been given if at least one-third of the members of the Committee request in 
writing that the Committee formally act on such a contract, if the request is made within 10 days 
after the latest date on which such chairman or chairmen, and such ranking minority member or 
members, approve such contract. 

RULE 13. SUPERVISION, DUTIES OF STAFF 

(a) Supervision of Majority Staff. The professional and clerical staff of the Committee not 
assigned to the minority shall be under the supervision and direction of the chairman who, in 
consultation with the chairmen of the subcommittees, shall establish and assign the duties and 
responsibilities of such staff inembers and delegate such authority as he determines appropriate.



(b) Supervision of Minority Staff. The professional and clerical staff assigned to the minority 
shall be under the supervision and direction of the minority members of the Committee, who 
may delegate such authority as they determine appropriate. 

RULE 14. COMMITTEE BUDGET 

(a) Administration of Committee Budget. The chairman of the Committee, in consultation with 
the ranking minority member, shall for the 113th Congress attempt to ensure that the Committee 
receives necessary amounts for professional and clerical staff, travel, investigations, equipment 
and miscellaneous expenses of the Committee and the subcommittees, which shall be adequate to 
fully discharge the Committee's responsibilities for legislation and oversight.. 

(b) Monthly Expenditures Report. Committee members shall be furnished a copy of each 
monthly report, prepared by the chairman for the Committee on House Administration, which 
shows expenditures made during the reporting period and cumulative for the year by the 
Committee and subcommittees, anticipated expenditures for the projected Committee program, 
and detailed information on travel. 

RULE 15. BROADCASTING OF COMMITTEE HEARINGS 

Any meeting or hearing that is open to the public may be covered in whole or in part by radio or 
television or still photography, subject to the requirements of clause 4 of Rule XI of the Rules of 
the House. The coverage of any hearing or other proceeding of the Committee or any 
subcommittee thereof by television, radio, or still photography shall be under the direct 
supervision of the chairman of the Committee, the subcommittee chairman, or other member of 
the Committee presiding at such hearing or other proceeding and may be terminated by such 
member in accordance with the Rules of the House. 

RULE 16. SUBPOENAS AND INTERVIEWS 

(a) Subpoenas. The chairman of the Committee may, after consultation with the ranking 
minority member, authorize and issue a subpoena under clause 2(m) of Rule XI of the 
House. If the ranking minority member objects to the proposed subpoena in writing, the 
matter shall be referred to the Committee for resolution. The chairman of the Committee 
may authorize and issue subpoenas without referring the matter to the Committee for 
resolution during any period for which the House has adjourned for a period in excess of 
3 days when, in the opinion of the chairman, authorization and issuance of the subpoena 
is necessary. The chairman shall report to the members of the Committee on the 
authorization and issuance of a subpoena during the recess period as soon as practicable 
but in no event later than one week after service of such subpoena. 

(b) Interviews. The chairman of the Committee may authorize committee staff to conduct 
transcribed interviews in the furtherance of a Committee investigation.
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Apri I 24, 2014 

Ann F. Dunkin 
c/o Ltuu •a Vaught 
United States L.nvironnlental Protection Agency 
1200 Pennsylvania Avenue, NW 
Washington, DC 20460 

Uear Ms. Dunkin: 

'l'hank you for appearing beforc the C olllr111ttee orl I."rlvir011111er1t alld PLibllc Works otl Apr1I 8, 
2014 at the hearing cntiticd. "l learing on the Nonlinations o!' Janet G, McCabc to be tlle 
Assistant Adnlinistrator for Air and Radiation of the U.S. Lrlvironniental Protection ngency 
(1;;PA), Ann I_;, Dunkin to be the Assistant Adnlinistrator for l;nvironmental lnformation of the 
I;PA, and Manuel 1-1. Ehrlieh, .Ir., to be a Menlber ol'the Clleinical Safety and 1-lazard 
Investigation Botu-d." We appreciate your testimony and wc Icnow that your input will prove 
valuable as we contitlue oLU- work on ttlis important topic. 

I:^.nclosed arc cluestions for you that have been submitted by Senators Vitter and Booznlan for the 
ilcaring record. Please subnlit your answers to these questions by COB May $, 2014, to tlle 
attention of Drew Kramer, Senate Conunittee orl L:nvironnlent and Public Works, 410 Dirksen 
Senatc Oflice I3uilding, Wasllington, I'7C 205 10. In addition, please provide the Conlmittce with 
a copy ol'yoLU• answers via electronic nlail to Drew	 `Co facilitate the 
publication of the record, pleasc reproduce the duestions with yoLn • responses. 

Again, thank you for yow• assistalce. Please contact David Napolielto ol'tllc Majority Staft'at 
(202) 224-8832, or k3ryan Zunlwalt of the Minority Staf'f at (202) 224-6176 with any questions 
you may havc. We look forward to rcvieWi1li,1  your answers. 

Sincerelv, 

[)avid Vittcr 
Itanking Menlbcr



Environment and Public Works Committee Hearing

April 8, 2014


Follow-Up Questions for Written Submission 

Ouestions for Dunkin 

Questions from: 

Senator David Vitter 

On April 2, 2014, you met with my staff to discuss several concerns that I have with the 
performance of the Office of Environmental Information. In particular, my staff discussed the 
Office's shortcomings with regard to compliance with the Freedom of Information Act (FOIA) 
and timely responses to Congress as exemplified in EPA's failure to adequately respond to letters 
sent on Apri129, 2013 and May 17, 2013 (attached). At that meeting, my staff requested that 
EPA implement an expedited timeframe to fully respond to the April letter, as nearly a full year 
has passed and the request has not yet been fulfilled. In addition, my staff requested that EPA 
finally produce correspondence between the agency and FOIA fee requestors, documents that 
were requested in last May's letter. What is the status of these requests? 

I understand that EPA's process to respond to a Congressional request is cumbersome and 
inefficient. Your office has to identify the potential custodians, provide them with search terms, 
transfer self- identified documents to the FOIA office, and then turn the documents over to 
Congress after review. (See example of April 29, 2013 letter) This process is cumbersome and 
drains staff resources, while simultaneously hindering transparency. However, we know that the 
IG has the ability to directly access resources at the Office of Information Technology - plug in 
search terms — and obtain responsive documents fairly instantly. Will you commit to 
investigating how your office could transition away from the slow and cumbersome process 
currently employed by EPA, and towards a system that utilizes the technology EPA already has in 
place, and is used by the EPAIG, to speed up EPA's response time to Congressional 
inquiries? Will you cornmit to providing me a summary of your findings no later than one month 
after you are in office?



Senator John Boozman 

1. Do you support allowing the public to participate in the nomination process for Science Advisory 
Board Members and to provide public comments? 

2. At times, SAB members have been involved both directly and indirectly in reviewing their own 
work. This violates principles outlined in the EPA's Peer Review Handbook. Do you agree that 
Board members should not participate in advisory activities that directly or indirectly involve 
review and evaluation of their own work? 

3. Do you believe that Science Advisory Board members with dissenting views should be 
empowered to make those views known to the public and to the EPA Administrator? 

4. Risk or hazard assessments include many of the most significant and conseyuential scientific 
undertakings at the EPA. Do you believe that EPA's Science Advisory Boards should review 
each of these assessments and provide advice and comment? 

S. Do you believe that Science Advisory Boards should be limited from providing non-scientific 
policy advice?
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COMMITTEE ON ENVIRONMENT AND PUBI.IC WORKS 

WA^;I IINGI C)N, C7C 20510 6175 

Apri123, 2014 

1'he Ilonorable Gina McCarthy 
Administrator 
U.S. Environmental Protection Agency 
Williani .1ef'terson Clinton Building 
1200 Pennsylvania Ave., NW 
Wasilington, DC 20460 

Dear Administrator IV1cCarthy: 

1'hank you for appearing before the Committee on I,nvironnaent and Publie Works on March 26, 
2014, at the lhearing cntitled, "Ovcrsight I-learing on tlle Bnvironmental Protection Agency's 
hiscal Year 2015 Budget." We apprcciate your testiinony and we know that your inptit will prove 
valuablc as we continue our work on this important topic. 

Lnclosed are questions for you that llave been subinitted by Senators Boxer, Markcy, Vitter, 
Wicker, and F'ischer for the liearing record. Please submit your answers to thcse questions by 
COB May 7, 2014, to the attention ofNathan McCray, Senatc Cornmittee on Environment and 
I'ublic Works, 410 Dirksen Senate 011-ice 13uilding, Washint;ton, DC 20510. In addition, please 
provide the Coinmittee wit}h a cop) , of your answers via electronic inail to 
Natllan McCray,rr),ep^^.senate.aov. To Pacilitate the publication ofthe record, please reproduce 
the questions witla your responses, 

Again, thank you for your assistance. Please contact Jason Albritton of thc Majority Staff at 
(202) 224-8832, or Bryan Zuniwalt orthe Minority Staffat (202) 224-6176 with any questions 
you inay have. We look forward to rcviewing yottr answcrs. 

Sincerely,

^	•	_ 

I3arbara Boxer	 David Vitter 
Chairman	 I2anking Member



Environment and Public Works Committee Hearing 

March 26, 2014


Follow-Up Questions for Written Submission 

Ouestions for McCarthy 

Questions from: 

Senator Barbara Boxer 

1. Given the importance of limiting carbon pollution and addressing climate change, increasing 
EPA's FY2015 Budget to address climate change is critical. Can you please explain how 
increased funding for the Agency's climate change work will ensure that state governments can 
efficiently implement and comply with any planned or existing Clean Air Act standard that 
establishes limits on carbon pollution from stationary sources? 

2. The EPA's FY 2015 Budget supports implementation of the President's Climate Action Plan by 
calling for limits under the Clean Air Act on carbon pollution from cars, trucks, and power plants. 
Are these agency actions consistent with the Supreme Court decision in Massachusetts v. EPA 
(2007) and more recent decisions from the U.S. Court of Appeals for the D.C. Circuit? 

3. EPA's revolving loan programs for drinking and waste water infrastructure help to ensure that the 
water we drink is safe and that our lakes and rivers are clean. EPA's budget request cuts funds 
for these important programs. Can you please explain how EPA will ensure adequate investments 
in clean water and drinking water are being made? 

The EPA has reported on the impressive and immediate health and environmental benefits of the 
National Diesel Emission Reduction Act Program, including significant reductions in air 
pollutants such as NOx and Particulate Matter. I am concerned that the EPA's budget asks to 
eliminate funding for this very successful program. Can you please explain how the Agency will 
make new gains in reducing air pollution from diesel engines and how the Agency will ensure 
continuing public health and environmental benefits from such air pollution reductions? 

5. The President's Executive Order on Chemical Safety directs the Federal Working Group to 
identify actions that will better protect people from hazards at chemical facilities. I recently held a 
hearing on the Executive Order and was concerned that the Working Group has identified few 
actions to improve oversight. I believe that we must move forward as rapidly as possible. Delay 
is unacceptable. 

As a follow-up to the hearing, I asked the EPA witness to provide the Committee with a detailed 
explanation of how the Federal Working Group has met each of the required actions in the 
Executive Order and to provide the Committee with quarterly status updates on implementation 
of the Executive Order. Will you ensure that EPA responds to this request as soon as possible? 

In December 2008, a devastating coal ash spill occurred in Kingston, Tennessee. More recently, 
an EPA-listed high hazard coal ash impoundment at a Duke Energy facility in North Carolina 
spilled into the Dan River threatening drinking water supplies down river from the facility. How 
will the Agency ensure that when it completes final rules concerning the disposal of coal ash later 
this year that there are adequate federal protections in place to protect communities near coal ash 
impoundments from this hazardous material?



EPA's Office of Inspector General recently completed an investigation of EPA's actions in the 
Parker County, Texas groundwater contamination case. OIG found that EPA acted appropriately 
when it issued an emergency order in that case, and when EPA litted the order affter the State 
agreed to investigate. However, OIG questioned the quality of data provided by Range Resources 
and whether residents in the community may still have unsafe drinking water. EPA agreed to 
take specific steps in response to the OIG's recommendation, including requesting additional 
information from Range Resources. Can you please provide an update on the status of EPA's 
implementation ofthe OIG's recommendations? 

8. According to the Agency indoor radon is the nation's second leading cause of lung cancer and 
causes about 21,000 deaths each year. About one in 15 American homes contain high levels of 
radon. I am concerned that EPA's budget would cut funding for state and tribal grants to address 
this preventable cause of cancer. Can you please explain how the Agency will ensure that the 
public is properly protected from the threat of radon and how the public will have continued 
access to state and tribal programs that can assist them in reducing their risk of exposure to 
dangerous levels of radon? 

9. I have been a strong supporter of EPA working to protect children's health from dangerous air 
and water pollution. EPA's budget increases environmental justice funding to improve 
environmental conditions in minority and low-income communities across the country and to 
enhance enforcement of clean air and other protections in at-risk communities, near schools and 
in other areas where children may be exposed to toxic pollution. Can you please describe how 
the Agency will use this budget request to strengthen environmental protections for these 
communities and enhance the environmental health of the country's most vulnerable populations? 

10. ln December 2013, in response to the OIG's Early Warning Reports in the John Beale fraud case, 
the EPA has taken a number of corrective actions to prevent future occun •ences of such fraud. 
Can you please confirm your commitment to providing regular updates on the progress the 
Agency has made in addressing the issues raised in the OIG's report?



Senator Edward J. Markey 

It's been nearly 4 years since the Deepwater Horizon drilling rig sank into the Gulf of Mexico 
causing an environmental catastrophe at a magnitude never seen in this country. In our frantic 
response to the oil that was gushing into the Gulf we used unprecedented amounts of chemical 
dispersants over an extended period of time. We also applied these dispersants under the water, in 
a way they were never intended to be used. Concerns about the toxicity and environmental 
impacts of the primary chemical dispersant used, known as Corexit, led the EPA to announce that 
it would be doing additional research and would propose changes to the list of approved chemical 
dispersants and other remediation agents. 

a. When can we expect that these changes will be published? 

b. Will these changes incorporate the results of the impacts of prolonged and/or subsurface 
use of dispersants? 

2. The NPDES permit for the Pilgrim Nuclear Power Station has been administratively extended by 
EPA for almost 20 years. When will the EPA complete its work to update the permit in a 
comprehensive manner? 

In 2011, EPA granted a three-year exemption from regulation under the Clean Air Act for carbon 
emissions from bioenergy facilities. EPA then commissioned an expert panel of the Science 
Advisory Board to review the Agency's proposed bioenergy carbon accounting framework. They 
found that EPA's framework needed to account for the important ongoing role that forests play in 
sequestering atmospheric carbon dioxide and that we cannot automatically assume biomass 
enerev is carbon neutral. Basically, you can't cut down a 150 year old forest, burn it, and 
assume there's no net carbon impacts. In 2012, my home state of Massachusetts published final 
carbon accounting regulations using a methodology very similar to those recommended by the 
Science Advisory Board. Does EPA plan to incorporate these key science-based 
recommendations into whatever new rules are established to govern carbon emissions from 
bioenergy?



Senator David Vitter 
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1. During the hearing, you attributed the time lapse between when you first learned of John Beale's 
illegal bonus and when you finally cancelled the bonus to "it t[aking] a while to get to the bottom 
of the John Beale issue because he was a criminal that had systemically intended to defraud the 
agency." The January 12, 2011 memorandum you received from Scott Monroe detailed both how 
"EPA policy requires that OAR recertify the bonus annually and re-establish the bonus every 
three years"n" how "EPA ha[d] no records to show that these recertifications occun •ed except 
for one in 2000." 

a. Did it occur to you upon receipt of the January 12, 2011 memorandum that you had not 
ever signed annual certification paperwork for Beale's bonus despite having headed OAR 
at that point for a year and a halfT 

2. On July 16, 2010, Scott Monroe sent Beth Craig an email which stated unequivocally, 
"Regardless of the cireprrstances sunrounding overpayment. OAR must submit a request if we 
intend to continue the retention bonus" 

a. The email indicates that in order for Beale to continue to receive his bonus, it must be 
affirmatively recertified. Is this an accurate statement of EPA policy? 

b. Did your office recertify the retention bonus? 

c. If you were aware that he was receiving his bonus in error, and that they bonus had not 
been recertified, why did EPA continue to pay Beale the unearned wages? 

3. The January 12, 2011 memorandum you received from Scott Monroe also noted that retention 
incentives require a showing that there exists a"'special agency need' to retain the employee's 
services" and a showing that the employee is "`ikely to leave,"' a showing which requires a 
written offer for outside employment,o^ of which Monroe suggested that Beale "d[id] not 
appear to rneet." Despite these obvious shortcomings, you allowed more than two years to pass 
before cancelling the bonus in February of 2013. During this time, Mr. Beale collected more than 
$90,000 in unearned bonuses. 

a. Why was further investigation before cancelling his bonus necessary when Scott Monroe 
had already demonstrated that the lack of necessary recertifications since 2000? 

b. Why was further investigation before cancelling his bonus necessary when Scott Monroe 
had already indicated a lack of necessary documentation to meet the "likely to leave" 
requirement? 

c. Given the high standard for receiving retention incentives, did you—as Mr. Beale's direct 
supervisor—believe that there existed a"'special agency need' to retain" Mr. Beale's 
services? If not, why was further investigation before cancelling his bonus necessary? 

d. At the time you permitted the bonuses to continue, did you believe that Mr. Beale was 
"likely to leave" and had written evidence of outside job offers?



4. Despite the fact that you knew with certainty that the necessary criteria to receive a retention 
bonus had not been met two years before you took action to cancel the bonus, you had the 
audacity to assert the following: "[W]hat is true is I did pursue that issue [of Beale's illegal 
bonus] effectively, and I think the Agency was addressing it effectively." 

a. Please provide your definition of "effective." 

b. What would be an ineffective response to such clear warning signs? 

5. What is the foundation of your claim that EPA responded to the issue of Beale's illegal bonus 
"effectively" when it was allowed to continue without the necessary recertification for more than 
a decade, during the last two years of which multiple officials were aware of its failure to meet 
multiple necessary criteria? 

6. During the hearing, you responded to one of my questions ("Why, in early 2011 were you 
reluctant to finalize, to not cancel the bonus? Why were you reluctant to take action?") with the 
following response: "Actually, I understood that the issue was going to be referred to the Office 
of the Inspector General." According to the documents made available to the Committee, the first 
mention of even potentially referring the Beale matter to the OIG occurred only in spring of 2012. 

a. Were you in fact aware of plans to refer the Beale matter to the OIG in 2011? 

b. If so, please provide a detailed description of when and from whom you first heard of 
plans to refer Beale's compensation issues to the OIG, of whom you were aware had 
knowledge of the possibility that the Beale matter might be referred to the OIG, and of 
what you believed came of this plan to refer the matter to the OIG. Please also provide all 
documentation predating April 1, 2012 in your possession referring to Beale and the OIG 
in conjunction with each other. 

c. If you incorrectly stated that you believed that the matter was to be referred to the IG, 
then why in fact were you reluctant to finalize the cancellation of Beale's bonus in early 
2011? 

7. During the hearing, I quoted from an email produced to me by the OIG from Susan Smith, a 
Team Leader in the Executive Resources Division of the Office of Administration and Resource 
Management, to Karen Higginbotham, the Director of the Executive Resources Division. In the 
email, Ms. Smith attests to Ms. Higginbotham that "Scott Monroe stopped by ... and said .... 
that Gina is reluctant to finalize [the cancellation of Beale's retention incentive bonus] unless 
OARM (Craig) gives her the okay that the White House is aware and there will not be any 
political fallout." You not only expressed unfamiliarity with the email and represented that you 
had never had a conversation with Ms. Smith, but also asserted that: 1.) you had never spoken 
with Scott Monroe about the White House in regards to the Beale bonus matter, 2.) you were 
never concerned "that the White House [would] look at political fallout," and 3.) you "never had 
concerns about the White House's interference." 

a. Have you ever communicated with anyone at the White House about the Beale matter? If 
so, please describe these communications to the best of your ability, including the date of 
the interaction and the individual with whom you interacted. If any documentation exists 
of such communications, please provide them to the Committee.



b. Did you ever communicate with Craig Hooks, Scott Monroe, or anyone else about the 
White House in connection to John Beale's misconduct? If so, please describe these 
communications to the best of your ability, including the date of the interaction and the 
individual with whom you interacted. If any documentation exists of such 
communications, please provide them to the Committee. If not, was Mr. Monroe 
fabricating these concerns? 

c. Have you ever been concerned about the potential for "political fallout" from thd Beale 
investigation? If so, what sort of "political fallout"? Please describe in detail. 

d. Were you aware of anyone within EPA, or the Obama Administration more broadly, who 
was concerned about the potential for "political fallout" from the Beale investigation? If 
so, please identify these individuals and your impressions of their concerns. 

e. Were any of your actions in the investigation of Beale's misconduct shaped by the 
potential for "political fallout"? 

f. Why did you tell the OIG that the only "political fallout would have been during [your] 
confirmation hearing"? Were you concerned that Beale would be an obstacle to your 
confirmation as EPA Administrator? 

8. During the hearing, you challenged my criticism of Beale being allowed to retire by noting that 
"every employee has their right to retirement" and that you are "sure he exercised that right." 

a. Did you have cause to fire Beale in April 2013? 

b. Did Mr. Beale have a"right" to retire? 

c. Does every EPA employee facing potential discipline and/or tenmination have the "right" 
to retire with full benefits first? 

9. During the hearing, you also challenged my criticism of Beale being allowed to retire by noting 
that he is currently in federal prison. This suggests that you view prosecution by the Department 
of Justice as a sufficient substitute for adequate internal EPA controls and actions. Is that an 
accurate reflection of your views? 

10. How many EPA employees have been tenninated during your tenure as Administrator? How 
many employees within the Office of Air and Radiation were terminated during your time as 
Assistant Administrator? 

11. During the hearing, you responded to a question from Senator Whitehouse by describing Beale as 
an outlier who is not representative of the EPA workforce. Nevertheless, you told the OIG that 
"Beale 'walked on water at EPA' due to his work on the [Clean Air Act] and other policy issues 
in the early 1990s." Furthermore, during your time as his direct supervisor as Assistant 
Administrator, you effusively praised Beale in emails to the entire Office of Air and Radiation. 
Additionally, even as Beale was. sentenced to 32 months in federal prison for his crimes, he was 
offered strong support from a number of current and former senior EPA employees. They 
submitted letters, which went much further than calling him "a good man." Indeed, they called 
him a"tower of fortitude" and a man whom they still "respected ... immensely." One former 
colleague even said that "John is still one of the five people I would speed dial for help." How do 
you reconcile your claim that Beale was an outsider and not representative of the ernployees at



EPA within the Office of Air and Radiation, with the praise offered by senior EPA officials on 
Beale's behalf even after he was exposed? 

12. As Assistant Administrator for OAR, you sent multiple staff-wide emails praising Beale's 
perfonnance. In one email you referred to his frequent absences from work and stated "we are 
keeping him well hidden so he won't get scooped away from OAR anytime soon." Yet, you told 
the OIG that you had suspicions over Beale from the moment you started at EPA. 

a. Why did you believe he was such an exemplary employee? 

b. Why didn't you take any meaningful action on your suspicions? 

c. In light of your professed concerns over Beale from the moment you started at EPA, did 
you worry about the kind of example Beale set for other EPA employees? 

13. What verification mechanisms exist to ensure that employees do not continue collecting 
paychecks after they stop working? 

14. How many cases of suspected time and attendance fraud have you been made aware of during 
your tenure as Administrator? How many suspected instances have been referred to you from an 
external source, and how many were discovered by you and those you supervise? 

15. How many cases of suspected time and attendance fraud had you been made aware of during your 
tenure as Assistant Administrator for the Office of Air and Radiation? How many suspected 
instances have been referred to you from an external source, and how many were discovered by 
you and those you supervise? 

16. Beale spent hundreds of thousands of taxpayer dollars on excessive travel. Yet, EPA employees 
signed off on his erroneous travel vouchers because they thought he was "special." 

a. How much money does EPA spend on travel? 

b. Is there really a different standard for certain EPA employees' travel? 

c. Who else is "special" at the EPA that can get away with this? 

17. What is the process by which time and attendance problems are dealt with? 

18. As an organization, would you characterize the EPA as having a culture that values attention to 
proper time and attendance keeping? 

19. According to the Corrective Action Report of December 2013, EPA is migrating to a new payroll 
system in 2014. Please describe this new system. What features does it offer over the current 
system? Is the transition on schedule? How much did it cost? 

20. According to the Corrective Action Report of December 2013, "Currently, the EPA is 
implementing a policy of "default pay" and "mass approval," where an employee wiil be paid for 
a full 80 hours over a pay period even if one step of the process fails to occur." Please explain the 
rationale behind this policy and how long has it been in effect.



21. According to the Corrective Action Report of December 2013, "the EPA also amended its time 
and attendance policy on June 20, 2013, and is currently engaged in negotiations with the 
agency's unions over the revised policy." Please detail the status of these negotiations. 

22. According to the Corrective Action Report of December 2013, EPA said that it "expects to 
complete its review" of executive payroll approvals, employee departures and payroll, statutory 
pay limits, parking and transit subsidy, retention incentives, travel other than coach class travel, 
travel reimbursements above the government rate, and executive travel approval. According to 
this report, the reviews were supposed to be finished within 4 to 12 weeks. What is the status of 
each? 

23. According to the Corrective Action Report of December 2013, no EPA employees were then 
receiving a retention incentive. Is this still the case? When was there a major reduction in the 
number of people receiving them? Are they still available? 

24. According to the Conective Action Report of December 2013, "regulations also provide agencies 
with the ability to request a waiver from OPM of these caps up to 50% of an employee's salary." 
Are you aware of instances where an EPA employee exceeded the cap by 50%? What is the 
largest waiver you have encountered? 

25. How many EPA employees are currently receiving salaries that are above the statutory cap and 
require a waiver? 

26. Please identify the position of every employee of the EPA who has exceeded the statutory pay 
cap during your tenure as Administrator, indicate by how much that employee exceeded the 
salary cap, and whether that employee received a proper waiver to do so. 

27. Please identify the position of every employee of the Office of Air and Radiation who exceeded 
the statutory pay cap during your tenure as Assistant Administrator. Please also indicate by how 
much that employee exceeded the salary cap, and whether that employee received a proper 
waiver to do so. 

28. How many EPA employees have received subsidized parking during your tenure as 
Administrator? Please provide as specific of an answer or estimate as possible. 

29. How many Office of Air and Radiation employees received subsidized parking during your 
tenure as Assistant Administrator? Please provide as specific of an answer or estimate as possible. 

30. On March 19 of this year, the Committee's minority staff published a 67-page report entitled 
EPA's Playbook Unveiled.- A Story ojFraud, Deceit, and Secret Sclence, which documents how 
Beale coordinated abusive tactics in the rulemaking process behind the 1997 Ozone and 
Particulate Matter National Ambient Air Quality Standards and how the EPA adopted this system 
that he pioneered in numerous subsequent air qualiry regulations. In news reports, EPA 
representative Alisha Johnson downplayed Beale's role: "While Mr. Beale did work on the rules 
mentioned in the report, he was just one of a large number of people from a number of disciplines 
across the Agency who provided input on those rules." 

a. Is it not true, though, that Beale's bonuses and promotions were based in large part on his 
"key role" on one of the "most significant issues he managed": the 1997 Ozone and 
Particulate Matter NAAQS?



b. Is it not true that in a staff wide email sent on December 3, 2010, you praised Beale for 
his "leading role" in the 1997 NAAQS review? 

c. In light of these incontroveitible facts, why is EPA now downplaying the role that even 
you claimed he had in setting the 1997 NAAQS? 

31. In EPA's justification for its proposed FY 2015 budget, the Agency requests Congress extend its 
authority under Title 42 to hire individuals to science and research positions at salary levels above 
the general service employee pay limit. 

a. Please list the employees who were hired under Title 42? 

b. What is the salary range for current EPA employees hired under Title 42? 

32. In EPA's justification for its proposed FY 2015 budget, the Agency requests Congress remove 
the ceiling under Title 42, which limits the hiring of 50 persons to science and research positions 
at salary levels above the general service employee pay limit. 

a. How many persons would EPA hire under Title 42 if there was no ceiling? 

b. What area of science and research does EPA need more employees under Title 42? 

Topic: CASAC 

33. From March 25-27, 2014, the Clean Air Scientific Advisory Committee (CASAC) ozone review 
panel met to review national ambient air quality standards for ozone. The composition of 
CASAC is not only critical to the impending ozone standards, but in the context of EPA's 
proposed FY 2015 budget, it is critical given the massive amount of federal research grants these 
panelists have received to produce work they are reviewing as CASAC panelist, essentially 
creating a scientific revolving door. Yet, the Agency has continued to deny public access to the 
underlying science at the same time it continues to issue more grants to the same researchers. 

a. In light of these facts, are you aware that 75% (15 out of 20) of the CASAC ozone review 
panelists have received EPA research grants? 

b. Are you aware that those 15 panelists have received over $180.8 million in EPA research 
grants? 

c. Is this a conflict of interest? If not, why not? 

34. In our private discussions prior to your nomination you stated that "legitimate scientists" would 
be provided access to underlying data. How does the agency define a`9egitimate scientist" and 
"legitimate scientific inquiry?" 

Topic: White I-Iouse Interference with Congress 

35. On June 13, 2013, Kevin Minoli, Acting General Counsel, sent the White House an email asking 
for penmission to release 106 emails to Chairman Issa and Ranking Member Vitter. These 106 
emails were also subject to Ranking Member Vitter's negotiations over your confirmation as EPA 
Administrator. The EPA did not turn over these documents, and only did so AFTER Congress



subpoenaed the documents. Accordingly, it appears that the White House acted to obstruct a 
Congressional investigation. Since the discovery of this email, Chairman Issa has issued a 
subpoena for all documents in EPA's possession that relate to this obstruction. 

a. Ms. McCarthy, according to an email obtained by the Committee — it appears that EPA 
sought White House permission to release 106 documents to me and Chairman Issa last 
June. EPA did not release these documents until Issa issued a subpoena in September 
2013. Did the White House ever instruct you or EPA official to withhold these 
documents from Congress? 

b. Is it common practice for EPA to seek the White House's penmission to respond to a 
Congressional request, even when White House equities are not involved? 

c. Did EPA do so in this case? 

d. Why did EPA refuse to turn over the documents in question until a subpoena had been 
issued? 

e. Why has EPA not complied with the most recent subpoena for documents relating to 
White House interference with a Congressional Investigation? 
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36. When EPA evaluated whether the cost of electricity from a new power plant using CCS is 
reasonable, did EPA rely on the cost of the technology at its current status as an emerging 
technology for power plants or did EPA look at what the costs are projected to be when CCS 
reaches the status of a fully mature technology? 

a. What are the differences in cost between CCS in its current status and when it reaches 
status as a fully mature technology? 

b. Has the Department of Energy shared with EPA how long before CCS is considered a 
fully mature technology and cost competitive for power plants? 

c. Mr. Julio Friedmann, Deputy Assistant Secretary at the Department of Energy is an 
expert in CCS technologies. He recently testified that early stage deployment of CCS for 
new power plants would increase the costs of wholesale electricity by approximately "70 
to 80 percent." Does EPA dispute the validity of this statement? 

37. In the proposed New Source Performance Standard rule for new electricity plants, EPA states that 
the standard it set for a new natural gas combined cycle power plant (1000 pounds of CO2 per 
megawatt hour) is being met by over 90% of those types of plants in operation today. How many 
coal fired power plants in operation today can meet the proposed standard (1100 pounds of CO2 
per megawatt hour) for new coal power plants? 

38. In previous EPA testimony, the Agency says the proposed standards for a new coal power plant 
"reflect the demonstrated performance of efficient, low carbon technologies that are currently 
being used today." 

a. Are there any full scale coal power plants currently operating in the US that are using 
fully integrated CCS technology?



b. Are there any electricity generating plants using CCS components in a FULLY 
INTEGRATED system (not gasification or EOR systems)? 

c. If not, how can EPA select a standard without knowing whether it is achievable in 
practice? 

Topic: Social Cost of Carbon 

39. How many EPA full-time equivalent (FTE) hours were dedicated to the Interagency Working 
Group that developed the 2013 social cost of carbon estimates? 

40. How much (in dollar amount) of EPA's FY2014 appropriations were dedicated to the Interagency 
Working Group's 2013 social cost of carbon estimates, including the Office of Air and 
Radiation's Office of Atmospheric Program's "technical work and the modeling" for the 
estimates? 

41. Do you believe it is appropriate for the EPA to enter into formal consultation with USFWS to 
assess impacts on threatened and endangered species from major regulations under the Clean Air 
Act? As you are aware, EPA consults with the USFWS under the 316(b) cooling water intake 
rule, so why not allow such consultation for greenhouse gas regulations that could have land use 
impacts with far greater consequence? 

a. Do you disagree with the Director Ashe of US Fish and Wildlife Service, who said you 
are obligated to consult with USFWS? 

b. What arguments have you given to Director Ashe as to why you are not obligated to do 
so? 

Topic: EPA's TSCA Budget 

42. The President's FY2015 Budget justification indicates that the Agency will realign $23 million to 
focus on several priorities, including implementation of the President's Executive Order on 
Chemical Safety (E.O. 13650). In a reference to the realignment of funds to address air toxics 
work, EPA stated the following: 

In the agency's chemical safety program, realignments will be used to develop and 
release 19 drafft chemical risk assessments and complete 10 final chemical risk 
assessments. These actions are critical in achieving the agency's long-term chemical 
safety goals. 

Are the chemical risk assessments referred to in the Budget proposal the same assessments yet to 
be completed under the Work Plan Chemical program? 

43. I believe EPA has completed five drafft chemical assessments under the Work Plan Chemical 
program to date. 

a. When will the first five assessments be made final?



b. Do you agree that the Work Plan assessments are a possible model for the Agency's work 
under a reformed Toxic Substances Control Act? 

c. The Agency reviewed some 1,200 chemicals in prioritizing 83 substances for the Work 
Plan Chemicals program. Is it your opinion that the Agency has the expertise and 
capability to prioritize substances in commerce, for further review and assessment, 
relatively quickly and efficiently? 

d. The Work Plan Chemicals assessments are intended to identify where additional 
regulation might be necessary with respect to a particular substance. In the first five draft 
Work Plan chemical assessments, have any additional regulatory needs been identified? 

e. How does the Agency intend to address those identified needs — what regulatory 
measures will the Agency take on those substances? 

44. The FY2015 Budget proposal includes funding for implementing EPA's various chemical and 
pesticide safety programs under a broad category called "Ensuring the Safety of Chemicals and 
Preventing Pollution Prevention." The Agency proposes an increase of $42.5 million for that 
category for FY2015, with $40.5 million of that increase targeted at chemical safety programs. 
I'd like to have a better understanding of what that $40 million increase will be used for. 

a. Under the FY14 budget, the Agency's TSCA program was budgeted at $62.7 million, 
split between $48 million for existing chemicals management and $14 million for new 
chemicals. So the FY 15 budget suggests no increase for management of the Toxic 
Substances Control Act over FY2014. Is that correct? 

b. Since the $40 million increase is not going to TSCA implementation, what will the 
funding increase support? 

c. The FY 14 Budget justification indicated that implementation of itjl of the Agency's 
existing TSCA authorities were a priority objective. Do you agree that TSCA 
implementation continues to be a priority for EPA? 

d. Can you outline for me what the Agency accomplished in FY14 in fully implementing its 
existing TSCA authority? 

45. The FY15 Budget justification indicates that there are more than 22,000 CBI claims in health and 
safety studies as of 2010. Since that time, the Agency has been working to address those claims 
in the CBI Challenge Program, in which you challenged companies to review and address their 
claims.

a. Does EPA still contend there were 22,000 CBI claims in health and safety studies now? 

b. Since the Challenge program was begun, some 16,291 cases were reviewed. Is that 
correct? 

c. Of those 16,291 cases, 12,043 had no CBI at all. Is that correct? 

d. Would you agree that EPA wrongly classified some CBI claims when in fact there were 
not CBI claims made? In other words, didn't the 22,000 figure erroneously cite the 
number of CBI claims made with respect to health and safety studies?



e. What was the cause of this significant error? 

f. Would you agree that the perception that industry made excessive CBI claims is in error, 
and not borne out by the facts? 

g. I understand that of the roughly 10,000 cases that in fact had CBI claims, some 3,349 
were allowed, 909 have been declassified, and about 7,200 remain to be reviewed. Is that 
correct? 

h. Would you consider the CBI Challenge program a success? What is the Agency doing to 
make clear that there was a significant error in the number of reported CBI claims, and to 
more closely track the actual number of claims made? 

Topic: Hydraulic Fracturing 

46. I am very concerned that the hydraulic fracturing study that EPA has been working on for over 
four years has gone beyond Congressional intent and has inappropriately expanded in scope. The 
request to EPA in the FY 2010 appropriations report was for EPA to study any link between 
hydraulic fracturing and drinking water. Yet four years later, despite serious concerns about how 
EPA is conducting this study, I understand the agency is now embarking on several new research 
areas and may have 30 or more separate reports steaming from this study. The agency seems to be 
studying every water issue related to oil and gas development. 

a. What justification does the Agency have for going well beyond the Congressionally 
mandated scope? 

b. What is the current timeline to issue the study? 

c. What are current total EPA costs to date of this study? 

d. What do you expect to be the total costs of the study once it is completed? 

e. What is the status of EPA's prospective case studies? 

47. I am also concerned that this study will be released publicly before there is a peer review by the 
Science Advisory Board. It is my understanding that EPA plans to release the study to the public 
at the same time it is submitted for peer review, which is unacceptable and similar to the 
Agency's actions in their less than credible Pavillion, Wyoming investigation. 

a. Isn't this poor process setting the Agency up again for a situation in which EPA may 
have to back track on findings affter the initial draft is peer reviewed? 

b. This rype of timeline has been used successfully by the EPA to scare and mislead the 
public with draft findings which are later debunked or never peer reviewed at all. Isn't 
this sort of timetable and procedure contrary to the goals of releasing a credible study or 
one that meets HISA requirements? 

c. Given the struggles of EPA's previous investigations into hydraulic fracturing and the 
Agencies severely damaged credibility in this arena, how are you planning on ensuring 
the scientific validity of this current study?



d. How is EPA planning on ensuring that any and all information disseminated to the public 
as a possible conclusion is properly vetted and peer reviewed if it is releasing conclusions 
prior to review by the SAB? 

48. The Agency has indicated that they will not do a risk assessment to put all this information into 
some actual context. 

a. Why does EPA refuse to conduct a risk assessment as part of the study? 

b. Does the Agency plan on putting any of the study's findings or conclusions into context? 
If so how? 

49. You've said that hydraulic fracturing can be done safely and have agreed with former EPA 
Administrator Lisa Jackson that there have been no confirmed cases of hydraulic fracturing 
impacting drinking water. What is your vision for getting the American public to understand that 
hydraulic fracturing is safe and that fracking has unlocked an American energy revolution that 
has lowered all Americans' energy prices, created jobs, helping lower GHG emissions and 
revitalizing such industries as the manufacturing, steel and chemical sectors? 

50. The DOE and USGS have known experience conducting drilling and water sampling studies in 
the field. Specifically, DOE's NETL is doing a study in PA's Greene and Washington counties to 
assess the environmental effects of shale gas production and a July 2013 press release issued by 
NETL stated that "while nothing of concern has been found thus far, the results are far too 
preliminary to make any firm claims. We expect a final report on the results by the end of the 
calendar year." 

a. Are you aware of this study? 

b. Are you asking that DOE share this type of work and can you use this study in the larger 
EPA water study? 

c. Specifically, would the EPA benefit from the DOE's and USGS's expertise in these 
issues as part of the EPA's larger water study which continues to drag along and clearly 
demonstrates that the EPA's taken on more than it can chew? 

51. Last June, ORD announced it would abandon its flawed drinking water investigation in Pavillion, 
WY and would instead support a further investigation by the State of Wyoming 

a. Given the flawed science on display by the agency at Pavillion and ORD's withdrawal, 
will you exclude the agency's work and data prior to June 2013 from the agency's 
Congressionally-requested study on the relationship between hydraulic fracturing and 
drinking water? If not, why not? 

b. ORD abandoned its investigation, yet according to agency statements, continues to 
"stand[] behind its work and data." How can the agency reconcile these directly 
contradictory actions? How would you explain to the American people that continuing a 
flawed investigation is not worth taxpayer resources, yet the agency "stands behind" the 
work and data that it abandoned?



52. In February the EPA's IG sent a memo to the EPA Office of Water outlining an initiative the IG 
has underway that will "determine and evaluate what regulatory authority is available to the EPA 
and states, identify potential threats to water resources from hydraulic fracturing, and evaluate the 
EPA's and states' responses to them." Do you consider this a duplication of the EPA's efforts as 
it relates to the multi-year and multi-million dollar hydraulic fracturing and water study currently 
in process at the EPA and if not, then how do these studies differ? Hasn't EPA independently 
done this type of evaluation? 

ToQic: Water Connectivity Study: 

53. EPA recently released a notice of proposed nulemaking that would constitute the greatest 
expansion of federal control over land and water resources in the 42-year history of the Clean 
Water Act (CWA). The "Kennedy test" in the Rapanos Supreme Court decision calls for the 
finding of a"significant nexus" between waters for the assertion of federal jurisdiction. The EPA 
Office of Water asked the Office of Research and Development to conduct a Connectivity Study 
to help inform the Agency's regulatory policy decisions. If EPA intended for the science to 
inform policy decisions, the regulatory process should not have been initiated until the 
Connectivity Study was completed, along with a robust peer review of the study. That did not 
happen. In addition, the Connectivity Study is fundamentally flawed since there was no 
deSnitional finding of what constitutes a"significant" connection. 

a. Do you believe it is important that the "waters of the United States" regulation be based 
on sound science? If so, how can you justify moving forward with the expansion of the 
scope of "waters of the United States" before the Connectivity Study is completed and 
has undergone peer review? 

Topic: Economic Inp ap cts: 

54. In performing the cost-benefit analysis required for development of the proposed regulation, why 
did you choose to use the penmitting numbers from 2010 as your baseline? As you know, due to 
the economic recession occurring at the time, there were scarcely any construction activities 
initiated during that year and the numbers were deflated. In addition, why did EPA only examine 
the cost impacts under Section 404 and not for other CWA programs? 

55. The economic analysis completed by the agency predicts that only 2.7% more waters will be 
made federally jurisdictional by the proposed "waters of the United States" rule. As you know, 
the analysis — including the 2.7% figure — has been severely criticized by credible economists and 
is likely to be underestimating the potential impact of the rule. Given the outstanding concerns 
with the analysis, can you explain why the agency did not wait to go forward with a proposed rule 
until the agency had addressed these concerns and produced a credible economic analysis to 
inform the public? 

56. David Sunding, Ph.D., recently reviewed EPA's economic analysis associated with the proposed 
"waters of the United States" rule and concluded that the en •ors and omissions in EPA's study are 
incredibly severe and may render it essentially meaningless. To address these issues Dr. Sunding 
recommended that the agency withdraw the economic analysis and prepare an adequate study for 
this major change in the implementation of the CWA. Would you be willing to withdraw this 
flawed economic analysis and develop a new analysis addressing these concerns? 

57. 1 understand that when assessing the potential economic costs and benefits of EPA's proposed 
"waters of the United States" rule the agency omitted analysis of certain key programs that will



undoubtedly be impacted by the rule. The agency provides no analysis for costs related to: the 
development of state water quality standards, monitoring and assessment of water quality, total 
maximum daily load development, and the entire industrial wastewater NPDES permitting 
program. In addition, EPA based its abbreviated assessment of impacts on the 311 spill program 
on "anecdotal" evidence. Can you explain why the EPA omitted or provided very little analysis 
of these key programs? 

58. The EPA certified that this proposed rule will "not have a signiftcant impact" on small businesses 
and communities. However, the agency did not gather significant feedback from those impacted 
prior to the rule being proposed. According to the U.S. Chamber of Commerce, it takes up to 12 
months and costs hundreds of thousands of dollars to obtain a wetlands permit. Are you able to 
assure this committee that the costs and timelines associated with permit reviews will not be 
extended by this change in jurisdictional deflnition? 

59. The cost benefit analysis supporting the "waters of the United States" proposal contains 
numerous deficiencies. According to the National Stone, Sand and Gravel Association the 
inereased mitigation costs for just one site can be $100,000 or more under the new rule. With 
over 10,000 of these facilities in the US and dozens of industries ai>f'ected, the costs of this rule 
have been drastically underestimated. While these deficiencies have been pointed out to EPA and 
the Corps, the very low estimates are still repeated by EPA and Corps officials. Does the EPA 
have plans to revise the cost benefit study to address these legitimate concerns? 

60. As you know, there are several new definitions and concepts contained in the proposed "waters of 
the United States" rule. As a result, there is a distinct possibility that agencies will have to spend 
more money determining how to actually implement this rule. There is also a strong likelihood 
that other agencies' programs will be impacted given the broad scope of this proposed rule. 

a. Has EPA consulted with other federal agencies that have administrative responsibilities 
under the Clean Water Act? 

b. Has EPA considered the costs that the EPA and the Corps will incur, without considering 
other actors, in determining how this rule will be implemented? 

c. Does EPA know how other agencies will interpret this rule, and whether other agencies 
will require additional resources in order to understand how their ability to administer their 
own programs might be affected? 
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61. In light of EPA's recent actions concerning Pebble Mine and Spruce Mine, the regulated 
community is understandably concerned about the lack of certainty currently surrounding the 
Section 404 permitting process. How does EPA intend to address these concerns and ensure that 
the regulated community can have their projects fairly considered, and can rely on their permits 
once they are issued? Would you agree that finality is an important consideration for penmits? 

62. According to EPA, the agency initiated the Bristol Bay Watershed Assessment in response to a 
petition for EPA to exercise its CWA Section 404(c) authority. Has the agency received any 
other similar petitions, and if so what has been requested? Has the agency received any petitions 
concerning the agency's use of Section 404(c) on any existing permits?



63. Does EPA have any plans to potentially perform studies on or initiate the 404(c) process on any 
other waters at this time? If so, where? 

64. Does EPA have any plans to potentially reevaluate any existing 404 permits pursuant to its 
claimed 404(c) authority? If so, which ones? 

65. Has the EPA evaluated the consequence of its actions with respect to Bristol Bay and Spruce 
Mine and the impact the uncertainty will have on investment in natural resource development? 

66. Could regulatory uncertainty over Section 404 permits drive away investment at the cost of 
American jobs? Has the EPA studied this issue? 

67. Many states have primacy over their Surface Mining Control and Reclamation Act (SMCRA) 
permitting programs, and as such many states expend a great deal of time and resources in the 
mine permitting process. What effect would a lack of finality in CWA Section 404 permits have 
on state SMCRA permitting scheme? 

68. The President, in executive orders and public statements, has said that streamlining the permitting 
process for energy projects — particularly those necessary to support renewable energy projects — 
is a high priority for his Administration. As you know, individual permits by definition take 
longer to get approved. Due to the proposed rulemaking, it's likely that more individual federal 
permits will be required, especially for energy projects. Where a federal permit is required, other 
federal requirements are also imposed (NEPA, potential ESA consultations, historic preservation 
review, tribal consultations, and citizen suit enforcement), thus lengthening the processing time. 
Can you explain how this outcome is consistent with the President's streamlining objective? 

69. While the Administration has committed to streamlining and expediting permitting for major 
infrastructure projects that advance energy (e.g., Executive order 13604, Blueprint for a Secure 
Energy Future), there is some concern that this proposed rulemaking will have the opposite effect. 
This is because EPA's proposed rule creates new sub-categories of water that could be subject to 
federal jurisdiction, preempts states' rights to regulate internal waters traditionally regulated only 
by the states, and creates a cumbersome review process for determining which waters are 
jurisdictional under the new definition of "waters of the United States." 

a. Can EPA guarantee that this rule will not further delay permitting for energy 
infrastructure projects? 

b. Has EPA and the Army Corps considered the Administration's goals for energy 
development and infrastructure expansion in formulating this rule? If so, is that 
consideration discussed in the rule or elsewhere? Have the agencies requested comments 
on how this rule might impede the development of energy projects? 

c. In the cost benefits analysis for this rule, do the agencies consider any of the potential 
negative impacts that this rule could have on energy sector development such as: new 
delays in permitting projects, more cumbersome consultations between state and federal 
agencies, and more permits needed for the same projects? 

70. The current definition of fill material, finalized in May 2002, solidified decades of regulatory 
practice by unifying the Corps and EPA's prior conflicting definitions so as to be consistent with



each other and the structure of the CWA. However, both EPA and the Corps have stated that they 
are considering revising the definition of fill material. These changes could mean that certain 
mining-related activities would be deemed illegal, thereby preventing mining companies from 
operating. The FY 2014 Omnibus appropriations bill included language to prevent the Corps 
fonn working on any regulation that would change the definition of fill material. 

a. Has EPA engaged in discussions with the Corps on revising the rule? 

b. What is EPA's rationale for potentially revisiting the well-established division of the 
Sections 402 and 404 programs? 

c. What specific problems is EPA seeking to address by revisiting the definition of fill 
material, and how exactly is EPA intending to address them? 

Topic: Chemicals: 

71. In the EPA's proposed FY 2015 budget, the agency is requesting "$23 million in FY 2015 to 
support activities under the President's executive order on chemical safety, as well as Agency 
efforts on chemical prioritization, air toxics, radon, and volatile organic compounds in drinking 
water.

a. Can you provide more specific information on the projects this funding will go towards? 

b. Do you agree that we need to improve the Local Emergency Planning Commission 
(LEPCs) program and Emergency Planning & Community Right-To-Know Act 
(EPCRA) reporting system? 

c. Will this funding go towards the development of new technology such as a mobile app 
version of the CAMEO system and the development of a web-based version of EPCRA 
Tier Il submission to facilitate a more accurate and complete hazardous materials 
reporting system? Such improvements will allow local first responders to prioritize the 
hazards they may face at the facility. 

72. In the case of the West, Texas fertilizer facility tragedy that occurred on April 17, 2013, it appears 
that the facility was not compliant with a number of existing regulations and industry standards. 
Do you agree that had cxisting regulatory requirements and industry standards been fully 
implemented by West Fertilizer this tragic accident would not have happened? 

73. Do you agree that we need to improve the Local Emergency Planning Commission (LEPCs) 
program and Emergency Planning & Community Right-To-Know Act (EPCRA) reporting 
system?

a. What would EPA recommend to improve and enhance education / training / emergency 
response efforts between chemical facilities and their local LEPC and first responders? 

b. Do you agree that the main issue related to the West Fertilizer tragedy was a storage 
issue, not an air release issue? 

74. The EPA Risk Management Program (RMP) was authorized by Congress in the "Clean Air Act 
Amendments of 1990" following the Bhopal, India accident in 1984. In previous EPA testimony 
before Congress, the agency stated that the "goal of the EPA's Risk Management Program is to 
prevent accidental releases of substances to the air that can cause serious hanm to the public and



the environment from short-term exposures, and to mitigate the severity of releases that do 
occur."

a. Is this still the goal of the agency? 

b. How does EPA define shor rt-term exposure? 

c. Is this consistent with past EPA interpretations? 

d. Do you agree there are statutory factors the agency needs to consider when adding any 
hazardous substances to the RMP list? If yes, could you list the factors EPA is required 
to consider? 

e. Would you agree that a product such as solid fertilizer grade ammonium nitrate was 
never intended to be part of the EPA RMP program as the focus of the program is to 
address accidental toxic releases into the air from a hazardous gas or liyuid? 

75. The U.S. chemical industry is one of the most regulated industries in the world and data shows 
that the industry is one of the safest. This is due to an existing set of safety and security laws, 
regulations and voluntary programs. Do you agree that EPA should focus its time and resources 
on increasing training, outreach and education efforts to the regulated community in order to help 
with compliance assistance and focus enforcement on companies with a history of 
noncompliance?



Senator Roger F. W icker 

I was disappointed to see that you are proposing eliminating funding for beach monitoring grants 
under the BEACH Act. These programs are vital to over 35 coastal communities, including my 
home state of Mississippi. These funds help support water quality and public notification 
systems. 

What is the EPA's rationale for eliminating funding for the beach monitoring grant progn3m in 
the 2015 budget request? 

Furthermore, I would like to know more about the Clean Water Act and Clean Air Act. 

2. What percentage of local communities are currently in compliance with EPA requirements under 
the Clean Water Act and the Clean Air Act respectively? 

3. How many Voluntary Consent Agreements, or other similar judicial device, has the EPA entered 
into regarding the Clean Water Act and the Clean Air Act? 

4. What has been the financial impact of those agreements on local communities? 

Following up with questions from the hearing regarding EPA's Clean Air section 105 air quality 
management categorical grant program, I would like to ask the following questions. 

5. What is the allocation formula for the State Air Grants based on? 

6. When the allocation formula was first implemented, what was the distribution of funds to EPA 
regions? 

7. What are the projected changes in the distribution of funds for EPA regions after the new 
allocation fonmula is implemented?



Senator Deb Fischer 

1. The EPA has issued a number of new regulations regarding emissions from electric generating 
units. What is the EPA's ultimate goal? Is the EPA trying to force utilities to take coal-fired 
power plants out of operation? 

2. Is it fair to say that EPA would like to see the U.S. lessen its dependence on coal for electricity 
production? 

3. The EPA will soon be announcing new proposed regulations regarding greenhouse gas emissions 
from existing power plants. Do commercially available technologies currently exist to capture 
and store carbon emissions at power plants? 

a. If yes, where? At what cost? Will vendors be able to deal with the demand created by 
the regulations? 

4. The power sector has announced the retirement of over 60 giga-watts of coal fired generation. 
This amounts to about 20 percent of the existing coal-fired generating capacity in the United 
States. These retirements will generally occur before 2020, with a great majority of the 
retirements occurring by the 2016 Mercury and Air Toxics Standards ("MATS") deadline. This 
loss of coal fired capacity is likely to continue due to a new EPA rules, including the new CO2 
regulations for existing power plants, regulation of coal ash, and regional/local control measures 
required to attain the more stringent ozone and fine PM2.5 standards. Furthermore, electric 
reliability problems posed by the continued loss of coal fired capacity could be exacerbated by 
the retirement of baseload nuclear generation. According to a recent white paper by Senator 
Murkowski: "Just last year four nuclear reactors were closed, and a fifth unit is scheduled to close 
in 2014. Two of these facilities ... cited economic reasons as the basis for their closures even 
though the facilities received license renewals."' The power sector faces major challenges as to 
how it will replace a large amount of coal and nuclear baseload capacity. Please explain on how 
the Agency intends to address this issue with regards to the upcoming section 111(d) rule, 
including the steps it plans to take to ensure the reliability of the grid. 

5. Given that efficiency improvements will be critical for lowering CO2 emissions from power plant 
under any future section 111(d) rule, what the agency is doing to remove the existing regulatory 
barriers to completing such efficiency improvement measures under the New Source Review 
program? 

6. In the proposed rule, EPA makes its "adequately demonstrated" determination predominantly 
based on CCS demonstration projects that have received federal assistance under the Energy 
Policy Act of 2005 (EPAct05). Notably, three of the four commercial scale CCS demonstration 
relied on by EPA have all been allocated an investment tax credit that was established for "clean 
coal facilities" under section 1307 of EPAct05. However, Congress has placed specific 
limitations on EPA's authority to set section I 11 standards based on demonstration projects that 
receive federal assistance under these EPAct05 programs. Specifically, these statutory limitations 
expressly bar EPA from considering the three commercial-scale CCS demonstration projects in 
making a determination under section 111 that CCS is adequately demonstrated. Please explain 
why the Agency is ignoring this statutory limitation in the pending NSPS rulemaking. 

' See Murkowski White Paper at page 9, footnote 41.



7. EPA's proposed rule defining the term "waters of the United States" should allow stakeholders 
sufficient time to submit a robust and meaningful response to the proposal. Stakeholders need 
adequate time to develop analytical, technical, and economic information in response to the 
proposal. I understand that EPA and the Corps have taken years to develop a proposed rule. Will 
you commit to providing the public no less than 180 days for public comment? 

8. In the proposal of the rule redefining "waters of the United States," ditches are now considered to 
be part of the definition of a"tributary," which make them now come under federal jurisdiction, 
no "significant nexus" analysis even needed. How many ditches are now going to be a"water of 
the U.S." under this rule? We have a lot of ditches in my part of the country and if EPA is in the 
game of regulating them, farmers and ranchers are going to be pretty upset. The agriculture 
exemptions are not enough, farmers and ranchers are still going to have to get NPDES permits 
and 404 permits for things like spraying fields and pastures near ditches and ponds. 

9. How many more farms will need an SPCC plan based on the proposed rule? Will more livestock 
operations need 402 NPDES permits under this rule? Will more landowners need 404 permits? 

10. EPA proposed a rule to redefine a"water of the U.S." Is it true that, in looking at costs, EPA did 
not update 20 year-old studies for inflation? Did EPA analyze each program under the Clean 
Water Act and whether that program would be expanded with this change and by how much? 

11. How long and how much money does it currently take on average to get a nationwide permit? Is 
it safe to say that increasing the number of waters under federal regulation, especially if you're 
including ditches, dry streams, and isolated ponds and puddles, will increase the average time it 
takes to get a permit and will increase the average cost to get a permit? 

12. Can a third party sue me under the Clean Water Act if you have told me my dry streambed is not 
a"water of the U.S." in the form of a"jurisdictional determination" (JD) but that individual wants 
it to be? 

13. What is the EPA's definition for "significant nexus"? 

14. How do the states feel about you taking federal control over "all waters?" Have you left any 
waters under their control? Have you consulted them? 

15. This proposal greatly expands the current definition of "waters of the U.S." under the Clean 
Water Act, opening them up to permitting requirements for ponds, ditches, and even dry 
streambeds that only hold water when there is a rainfall event. How do you explain to the 
agriculture community what the agency is doing? 

16. Does this rule increase the number of "waters" that could come under federal jurisdiction? 
Industry, unanirnously believes the answer is yes. Doesn't it logically follow that if more waters 
are jurisdictional more permits will be required? 

17. Administrator, you said the proposal will provide clarity. However, it is 371 pages long. If a 
landowner wants to know whether waters on his property will require a federal permit do you 
think he will be "clear" about that after he reads a 300+ page document? Is it your purpose to 
write a regulation so broad and vague that EPA is saying that "every water is now under federal 
jurisdiction?" I do not believe this is the kind of clarity landowners is asking for, or the 
Commerce Clause of the Constitution and the Clean Water Act allows.



18. Last November, the EPA proposed Renewable Fuel Standard targets for 2014 that would blend 
less fuel than we blended last year, impacting the economy in Nebraska. It does so using an 
approach that I find to be inconsistent with the law and previous regulations by inserting 
considerations about fuel delivery infrastructure into the annual target setting process. What steps 
is EPA taking to fix this proposed rule and respond to the hundreds of thousands of comments 
submitted for your consideration? When do you expect the final rule to be released? 

19. EPA announced plans to change the pathway approval process for new biofuels — a definite step 
in the right direction to mitigate unnecessarily long delays and wait times for new biofuels 
producers. Unfortunately, whatever positive benefits might come out of this process have been 
negated by the Agency's simultaneous announcement that new applicants refrain from submitting 
applications for a 6-month period, until EPA's new guidance is released. Coupled with the 
EPA's 2014 proposed volume rule under the RFS, and an already slow pathway approval process, 
this action only further creates unneeded uncertainty. 

20. Is it realistic to think that the EPA can get new guidance out in a 6 month period? Will this new 
process be subject to OMB review? 

21. Why did the EPA include a pause on new applications during this window of time? Have you 
assessed the impact of this approach on investors and on the innovation pipeline for new 
biofuels? 

22. Your announcement states that you will be setting priorities for processing while you are working 
on revisions to your approval process. Please provide the Committee with the list of applications 
that you will be processing and those that you will not during this period of time.
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The Honorable Gina McCarthy 
Administrator 
U.S. Environmental Protection Agency 
1200 Pennsylvania Avenue, N.W. 
Washington, D.C. 20460 

Dear Administrator McCarthy: 

Thank you for appearing before the Subcommittee on Energy and Power and the Subcommittee 
on Environment and the Economy on Wednesday, April 2, 2014, to testify at the hearing entitled "The 
Fiscal Year 2015 EPA Budget." 

Pursuant to the.Rules ofthe Committee on Energy and Commerce, the hearing record remains 
open for ten business days to permit Members to submit additional questions for the record, which are 
attached. The format of your responses to these questions should be as follows: (1) the name of the 
Member whose question you are addressing, (2) the complete text of the question you are addressing in 
bold, and (3) your answer to that question in plain text. 

Also attached are Member requests made during the hearing. The fomlat of your responses to 
these requests should follow the same format as your responses to the additional questions for the record. 

To facilitate the printing of the hearing record, please respond to these questions and requests 
with a transmittal letter by the close of business on Wednesday, May 14, 2014. Your responses should be 
mailed to Nick Abraham, Legislative Clerk, Committee on Energy and Commerce, 2125 Rayburn House 
Office Building, Washington, D.C. 20515 and e-mailed to Nick.Abraham^a,mail.house.go_v. 

Thank you again for your time and effort preparing and delivering testimony before the 
Subcommittees. 

G^	!N 1^^/ ^ 
Ed Whitfield 
Chairman 
Subcommittee on Energy and Power

Sincerely, 

da Shimkus 
rman 

Subcommittee on Environment and the Economy 

cc: The Honorable Bobby L. Rush, Ranking Member, Subcommittee on Energy and Power 
The Honorable Paul Tonko, Ranking Member, Subcommittee on Environment and the Economy 

Attachments



Attachment 1—Additional Ouestions for the Record 

The Honorable Ed Whitfield 

1. EPA's budget calls for a total of over $234 million to "Address Climate Change." How much of this relates 
to the President's climate action plan? 

2. With respect to EPA's proposed greenhouse gas (GHG) rule entitled "Standards of Performance for 
Greenhouse Gas Emissions for New Stationary Sources: Electric Utility Generating Units" announced 
September 20, 2013, we wrote you on November 15, 2013 concerning the statutory provisions of the Energy 
Policy Act of 2005 ("EPACT 2005"), including provisions codified at 42 U.S.C. § 15962(i) and 26 U.S.C. 
§48A. 

a. Why has EPA still not provided a written response to that letter? 

b. Prior to receipt of that letter, were you aware of those EPACT 2005 provisions? Please provide a yes or 
no response. 

c. Prior to receipt of that (etter, who, if anyone, to your knowledge at EPA was aware of those EPACT 
2005 provisions? 

d. Please provide a detailed explanation of why EPA did not address those EPACT 2005 provisions in the 
proposed rule you signed in September. 

3. On February 5, 2014, EPA posted a"Notice of Data Availability" (NODA) in support of the proposed GHG 
rule for new power plants referenced above. While EPA posted the NODA on its website on February 5, 
2014 and solicited extensive comment, EPA failed to issue a press release or other regulatory announcement 
notifying the public of the posting of the NODA or the fact that the agency was soliciting comments on the 
EPAct 2005 provisions. Why did EPA fail to issue a press release or make a public regulatory 
announcement on February 5, 2014 or shortly thereafter? 

4. With respect to EPA's proposed GHG rule for new electric generating units referenced above, EPA 
proposes to require that any new coal-fired power plants install carbon capture and storage (CCS) 
technologies that EPA maintains have been adequately demonstrated for use at full-scale commercial power 
plants. 

a. During the interagency review process did Department of Energy (DOE) officials or staff provide any 
written comments on EPA's proposed rule? Please provide a yes or no response. 

b. During the interagency review process did DOE officials or staff provide written comments on EPA's 
proposed CCS requirement for new coal-fired power plants? Please provide a yes or no response. 

c. Are all DOE comments during the interagency review process regarding the proposed rule included in 
the administrative record for the proposed rule? 

S. With respect to the GHG regulations EPA plans to propose for modified and reconstructed electric 
generating units by June l, 2014:



a. Will the agency propose standards that can be achieved at modified and reconstructed coal-fired units 
using technologies that are currently in commercial service at operating electric generating units? 

b. What emissions levels does the agency bclieve are achievable by modified and reconstructed coal-fired 
electric generating units? 

c. What technologies currently in commercial service does the agency believe could be used at modified 
and reconstructed coal-fired units to achieve those reductions? 

6. With respect to the GHG regulations EPA plans to propose for existing electric generating units by June l, 
2014: 

a. Does EPA plan to impose statewide numerical GHG emissions reduction requirements? 

b. Does EPA plan to propose emissions levels for existing coal-fired units that can be achieved using 
technologies and control equipment that are currently in commercial service at operating electric 
generating units? 

c. What emissions levels does the agency believe are achievable by existing coal-fired electric generating 
units? 

d. What existing technologies and control equipment in commercial service does the agency believe could 
be used at existing coal-fired units to achieve those reductions? 

7. EPA has advised the Committee that it is working on GHG standards for aircraft. What is EPA's cun ent 
schedule for issuing such standards? 

8. EPA has advised the Committee that it is working on additional GHG standards for trucks. What is EPA's 
current schedule for issuing such standards? 

9. For each of the following source categories, please indicate whether the agency is currently conducting 
work relating to potential GHG regulations for those sources, and if the agency is conducting work, the 
agency's current timetable for performing analyses and making detenninations: 

a. Petroleum refineries 
b. Pulp and paper facilities 
c. Municipallandfills 
d. Iron and steel production 
e. Animal feeding operations 
f. Portland cement manufacturing 

10. On May 15, 2013, EPA provided a list of GHG Prevention of Significant Deterioration (PSD) permits 
issued by EPA or States that included 87 permits. Please identify all additional GHG PSD permits that have 
been issued by EPA or States since that list was prepared. 

11. C.00king across the range of EPA regulations that affect electric power generation, there are sizable 
cumulative impacts of Clean Air Act rules, Clean Water Act rules, and other rulemakings that risk 
substantial retirements of electric generating capacity. Has EPA prepared any analyses to identify the worst 
case scenarios for electricity generation and reliability that could result from the cumulative impact of its 
rules?



a. If yes, will EPA make those risk assessments available to the Committee? 

b. If no, why hasn't EPA performed such risk assessments? 

12. The Energy Information Administration (EIA) issued an update on February 14, 2014 regarding its Annual 
Energy Outlook 2014 projections and indicated there will be more coal-fired power plant retirements by 
2016 than have been scheduled. EIA stated: 

"Coal-fired power plants are subject to the Mercurv and Air Toxics Standards (MATS), which require 
significant reductions in emissions of inercury, acid gases, and toxic metals. The standards are scheduled 
to take effect in April 2015, a deadline that is conditionally allowed to be extended by up to one year by 
state environmental permitting agencies. Projected retirements of coal-fired generating capacity in the 
AE02014 include retirements above and beyond those reported to EIA as planned by power plant owners 
and operators. In these projections, 90% of the coal-fired capacity retirements occur by 2016, coinciding 
with the first year of enforcement for the Mercury and Air Toxics Standards." 

a. Is EPA tracking all of the coal-fired electric generating units that will be retiring by 2016, coinciding 
with the first year of enforcement for the MATS rule? If yes, how many coal-fired electric generating 
units in the United States are expected to retire by 2016? 

b. Have any coal-fired electric generating units been granted additional time to comply with the MATS 
rule beyond 2016? If yes, which units have been granted additional time? 

13. On March I0 `h, the New York Times published an article entitled: "Coal to the Rescue, but Maybe Not Next 
Winter" raising concern that there could be significant price increases for electricity because "[s]cores of old 
coal-fired power plants in the Midwest will close in the next year." 

a. Is EPA evaluating the cost and reliability concerns that have been raised regarding the pending 
shutdowns of coal-fired power plants in the Midwest, or other regions of the United States, that have 
announced they will close in the next one to two years? 

b. What is EPA's current assessment of these concerns? 

c. Is EPA taking any steps to postpone the retirement of any of these plants to ensure there will be no risks 
to electric reliability in the next few years? 

d. Is EPA taking any steps to postpone the retirement of any of these plants to ensure there will not be 
significant electricity price increases over the next few years? 

14. On Apri16, 2014, the Chicago Tribune published an article entitled: "NRG Chief: Utilities need to `play i 
straiaht" in which the chief executive of NRG stated that: "The story that has not really been reported is how 
close the system came to collapsing in January." 

a. Does EPA agree there were serious reliability concerns in January? 

b. Since January, has EPA been consulting with DOE, Federal Energy Regulatory Commission and other 
federal agencies regarding the electric reliability concerns associated with the pending closure of many 
coal-fired units over the next 1 to 2 years, coinciding with the MATS rule?



i. If yes, which agencies and which EPA officials are consulting with those agencies? In your 
response, please identify when such consultations have occurred and which EPA officials have 
engaged in the consultations. 

H. If no, will EPA be consulting with those federal agencies? In your response, if consultations are 
planned please identify when such consultations will occur and which EPA officials will engage in 
those consultations. 

I S. In addition to an unprecedented number of shutdowns of coal-fired electric generating units by 2416, 
coinciding with the compliance date for the MATS rule, on January 24, 2014, the CEOs of five nuclear 
companies wrote to EPA to express concern about the agency's "Cooling Towers" or "316(b)" rule. They 
raised concerns that the rule "could trigger the premature retirement of a significant portion of the nuclear 
fleet." 

a. Do you have any concerns about the potential "premature retirement of a significant portion of the 
nuclear fleet" due to EPA rules? 

b. ls preserving the existing nuclear fleet important to the Administration? 

c. What steps, if any, is EPA taking to address the concerns expressed by these nuclear companies and can 
you provide any assurances that EPA's cooling towers rule will not cause or contribute to the premature 
retirement of a significant portion of the nuclear fleet? 

16. According to a Feb. 5, 2014 Greenwfre article, DOE is reportedly analyzing a scenario in which one third 
of U.S. nuclear power plants retire and the impact that would have on the president's Climate Action 
Plan. Is EPA also analyzing this scenario? 

a. Is EPA concerned about the impacts on electric reliability from the premature retirement of nuclear 
power plants? 

b. What is EPA doing to ensure its actions do not cause or contribute to the premature retirement of 
nuclear power plants? 

17. EPA issues National Ambient Air Quality Standards (NAAQS), but years can pass before it provides 
guidance about how to implement the new standards, including permitting, to States and stakeholders. 
Going forward, will EPA commit to providing States and stakeholders with this essential information at the 
time EPA issues a final NAAQS? 

18. While NAAQS State Implementation Plans and attainment can take years, a new NAAQS is effective 
immediately for new air permits. Any delay in EPA's implementation guidance and updating air quality 
models makes it more difficult for businesses to expand and create jobs. Will EPA issue clear guidance to 
regions and States encouraging the use of near-term alternatives in any situation where the issuance of new 
implementation updates is delayed? 

19. Many of our nation's energy infrastructure projects rely on nationwide permits under the Clean Water Act 
when building new infrastructure or upgrading and maintaining existing infrastructure. On March 25, 2014, 
EPA and the U.S. Army Corps of Engineers jointly released a proposed rule addressing waters of the United 
States.



a. Has EPA analyzed the potential impact of the proposed rule on building new energy infrastructure or 
upgrading and maintaining existing infrastructure? If yes, where in the rulemaking documents is that 
analysis? 

b. What does EPA consider the impacts of the proposed rule to be on building new energy infrastructure or 
upgrading and maintaining existing infrastructure? 

i. Will there be an increase in the need for individual permits? 

ii. Will there be increases in processing time, cost and manpower to administer and process this 
increase in individual permits? 

iii. If these costs were not considered in the proposed rule, why not? 

c. To the extent that EPA has said in briefings that the agency expects that industry will be able to 
continue to rely on existing nationwide permits, please explain how the agency arrives at that conclusion 
and where the analysis is to support that conclusion in the agency's rulemaking documents. 

20. The President in executive orders and public statements has said streamlining the permitting process for 
energy projects — particularly those necessary to support renewable energy projects — is a high priority for 
this Administration. Individual permits by definition take longer to reach a final decision. 

a. If more individual permits will be necessary for energy projects, can you explain how an increase in the 
need for individual permits in this proposal is consistent with the President's energy permit streamlining 
objective? 

b. In addition, can you point to where in the preamble, regulatory text or economic analysis there is any 
discussion of direct and indirect impacts on energy infrastructure: for example, the time, manpower and 
administrative oversight necessary to conduct the increased burden of carrying out such federal 
requirements as NEPA reviews, potential ESA consultations, historic preservation review, tribal 
consultations, and responses to citizen suit enforcement? 

21. With respect to EPA's proposed "Standards of Performance for New Residential Wood Heaters, New 
Residential Hydronic Heaters and Forced-Air Furnaces, and New Residential Masonry Heaters," published 
Feb. 3, 2014 in the Federal Register: 

a. The proposed rule contemplates complex regulations on some classes of products that have never before 
been subject to regulation. As a practical matter, this means that EPA may not have the extent of 
knowledge or expertise, nor has the agency collected as extensive an amount of data, as with other 
categories that have been subject to regulation. Further, there are an estimated 97 instances in the 
proposal where EPA specifically asks for comments on various provisions. Given what is expected to 
be an expedited review process, and our understanding that EPA has indicated that EPA has no plans to 
enlist contractor support for comment review, how is it possible for the agency to adequately respond to 
the large volume of comments it is likely to receive on the proposal? 

b. Given the number of new products which will be covered in the proposed NSPS for residential wood 
heaters, and the current backlog at OECA, the enforcement and certification arm of EPA, what does the 
EPA propose to do to protect small businesses who try to certify to the new rule from excessive 
paperwork backlogs?



22. With respect to the Safe Drinking Water Act and the Clean Air Act, are any of the enhanced oil recovery 
(EOR) projects referenced in the preamble for the proposed GHG rule for new electric generating units 
announced on September 20, 2013, complying with anything other than UIC Class II requirements? 

a. With respect to EPA's Subpart RR-Geologic Sequestration of Carbon Dioxide Rule, are there any 
Monitoring, Reporting and VeriFcation (MRV) plans that have been submitted to EPA for approval 
under Subpart RR of the GHG Reporting Program? 

b. If yes, how many have been submitted? Also, if yes, how many have been approved under Subpart RR 
of the GHG Reporting Program? 

23. According to EPA, the agency initiated the Bristol Bay Watershed Assessment in response to a petition for 
EPA to exercise its 404(c) authority. Has the agency received any other sirnilar petitions, and if so what has 
been requested? Has the agency received any petitions concerning the agency's use of 404(c) on any 
existing permits? 

24. Does EPA have any plans to potentially perform studies on or initiate the 404(c) process on any other waters 
at this time? 1f so, where? 

25. Does EPA have any plans to potentially reevaluate any existing 404 permits pursuant to its 404(c) 
authority? If so, which ones? 

26. The current definition of fill material, finalized in May, 2002, solidifies decades of regulatory practice by 
unifying the Corps and EPA's prior conflicting definitions so as to be consistent with each other and the 
structure of the CWA. However, both EPA and the Corps have stated that they are considering revising the 
definition of fill material. These changes could mean that certain mining-related activities would be deemed 
illegal, thereby preventing mining companies from operating. The FY14 Omnibus appropriations bill 
included language to prevent the Corps form working on any regulation changing the definition of fill 
material. 

a. Has EPA engaged in discussions with the Corps on revising the rule? 

b. What is EPA's rationale for potentially revisiting the well-established division of the Sec. 402 and Sec. 
404 programs? 

c. What specific problems is EPA seeking to address by revisiting the definition of fill material, and how 
exactly is EPA intending to address them? 

29. Some advanced biofuel developers have proposed that EPA consider a pathway to allow for the generation 
of RI1Vs under the renewable fuel standard (RFS) when renewable hydrogen is used to displace conventional 
hydrogen in petroleum refining operations. The pathway, if approved, would create an economic incentive 
to produce hydrogen from biomass sources, including bio-methane collected from landfill emissions and 
bio-digesters. Renewable hydrogen, if used in refinery hydro-reactors, would increase the fraction of 
renewable content in the nation's gasoline and diesel supplies. 

Discussions regarding a pathway application have been underway since September, 2013. EPA has 
indicated that, in order to properly consider this pathway, it needs additional technical information, which 
stakeholders have developed and provided earlier this year. However, EPA has indicated that, currently, it 
is unable to assess this information or meet with industry experts to discuss it due to the overwhelming 
demands on the Office of Transportation and Air Quality's (OTAQ) time from other regulatory matters.



a. Has OTAQ determined a timetable for resuming consideration of a renewable hydrogen pathway under 
the RFS? 

b. Has OTAQ determined that it cannot devote time to any further processing of RFS pathways at this 
time, and if so, how long is that expected to last? 

The Honorable Joe Barton 

1. As set forth on EPA's website, the Agency's Clean Air Scientific Advisory Committee (CASAC) provides 
advice to the EPA Administrator on the technical bases for EPA's national ambient air quality standards. 

a. Are CASAC advisory committee meetings transcribed? 

i. If yes, are those transcripts made accessible to the public on EPA's website? 

ii. If not, will transcripts be prepared going forward and will EPA make those transcripts accessible to 
the public on the Agency's website? 

b. Are CASAC advisory committee meetings webcast? 

i. If yes, are those webcasts archived and made accessible to the public on EPA's website? 

ii. If not, will EPA webcast these meeting going forward, archive the webcasts and make the webcasts 
accessible to the public on the Agency's website? 

2. As set forth on EPA's website, EPA's Science Advisory Board (SAB) advises the agency on technical 
matters, including reviewing the quality and relevance of the scientific and technical information being used 
or proposed as the basis for EPA regulations. 

a. Are SAB advisory committee meetings transcribed? 

i. If yes, are those transcripts made accessible to the public on EPA's website? 

ii. If not, will transcripts of those meetings be prepared going forward and will EPA make those 
transcripts accessible to the public on the Agency's website? 

b. Are SAB advisory committee meetings webcast? 

i. If yes, are those webcasts archived and made accessible to the public on .EPA's website? 

ii. If not, will EPA webcast these meeting going forward, archive the webcasts and make those 
webcasts accessible to the public on the Agency's website? 

3. As set forth on EPA's website, the Advisory Council on Clean Air Compliance Analysis (COUNCIL) was 
established to provide advice, information and recommendations on technical and economic aspects of 
analyses and reports EPA prepares on the impacts of the Clean Air Act on the public health, economy, and 
environment of the United States. 

a. Are COUNCIL advisory committee meetings transcribed?



i. If yes, are those transcripts made accessible to the public on EPA's website? 

ii. If not, will transcripts of those meetings be prepared going forward and will EPA make those 
transcripts accessible to the public on the Agency's website? 

b. Are COUNCIL advisory committee meetings webcast? 

i. If yes, are those webcasts archived and made accessible to the public on EPA's website? 

ii. If not, will EPA webcast these meeting going forward, archive the webcasts and make those 
webcasts accessible to the public on the Agency's website? 

4. In December 2007 the City of Fort Worth partnered with the EPA on the Alternative Asbestos Control 
Method (AACM) project performed at the Oak Hollow Apartments in Fort Worth, Texas. Upon completion 
of the AACM project, the EPA prepared a peer reviewed draft report. However, the final version of that 
report was never published and as a result, the project has entirely stalled despite repeated attempts by the 
City for clarity and answers. 

a. Why has the EPA repeatedly decided not to publish legitimate scientific research so that the public and 
broader scientific community may have access to this data? 

b. Furthermore, I request copies of all documentation related to the recent "re-review" of documents 
related to the AACM and the data generated during and after the demolitions as referenced in the April 
26, 2013 letter from the EPA to the City of Fort Worth. 

The Honorable Joseah R. Pitts 

1. In Pennsylvania, we have benefitted greatly from having electric generating units that burn coal refuse (also 
called waste coal) to create affordable, domestic energy. By processing this coal refuse, these units have 
had significant positive effects on the surrounding environment as well. In fact, to date, these units have 
been used to reclaim some 8,200 acres of damaged land and improve hundreds of miles of streams. 

The EPA's Mercury and Air Toxics Rule (MATS) takes effect next April, however, and among other things, 
the rule establishes hydrogen chloride and sulfur dioxide emission limitations that are unattainable for most 
coal refuse fired units. In anticipation, the industry has approached the EPA seeking reconsideration under 
the rule and has also met with various members of your staff including Acting Assistant Administrator for 
the Office of Air and Radiation Janet McCabe. 

Would you please provide an update on the status of these discussions and the industry's request for 
reconsideratfon? What is your schedule for respondfng? Will you commit to continuing these discussfons 
with the industry in order to avoid shutting down these facilities and harming both the local environment 
and economy? 

2. In the preambles of various EPA proposed rules, the agency has specifically mentioned and discussed the 
environmental benefits associated with reclamation of coal refuse to produce electricity. If the EPA's 
Mercury and Air Toxics Rule (MATS) is enforced as it is currently written, however, a number of these 
facilities will likely be forced to close as a result of compliance costs. Does the EPA have an alternative 
plan to clean up these coal refuse pfles if and when these facilities are forced to shut down as a result of 
MATS?



3. I know that one of our colleagues from Pennsylvania, Mr. Rothfus, has been actively engaged on the issue 
of electrical generating units that process coal refuse and has been seeking some sort of solution that will 
allow these units to continue in operation after the Mercury and Air Toxics Rule (MATS) takes effect next 
spring. 

As currently written the rule establishes hydrogen chloride and sulfur dioxide emission limitations that are 
unattainable for most coal refuse fired units. There is significant concern that implementation of the rule 
will force many plants to shut down and their workers to lose their jobs. 

Mr. Rothfus has asked me to invite you and your staff to tour these facilities and see firsthand the sort of 
positive impacts that they have had on the surrounding areas. Will you commit today to making this a 
priorfty and ensuring that those on your staff who are responsible for this issue will travel and meet with the 
coal refuse industry to work to find a mutually-agreeable solution? 

4. The EPA's Mercury and Air Toxics Rule (MATS) takes effect next April, and many in the coal industry 
have expressed significant concern about the associated compliance costs. To date, how many utility and 
non-utility coal fired boilers have announced they are shutting down as a result of MATS? How many 
requests for reconslderations has the EPA received, and how many has your agency acted upon? What is 
your schedule for responding to any and all pendfng requests for reconsfderation so that industry can have 
certainty about theirfuture costs? 

5. The month of January 2014 saw two historic cold snaps in the Eastern United States. The first, the polar 
vortex, brought the lowest temperatures in decades across the East and Southeast in early January. The 
second event brought more record-cold temperatures to the Northeast and Midwest, along with paralyzing 
snow and ice to the Southeast. 

a. Let me ask some straight-forward yes or no questions: 

i. Does affordable, reliable electricity play a critical role in promoting economic growth? 

ii. Does affordable, reliable electricity play a critical role in protecting public health and safety? 

iii. Does affordable, reliable electricity play a critical role in responding to severe weather and natural 
disasters, regardless of the causes? 

6. Recently, the Chairman of the North Carolina Public Utility Commission and other officials wrote to Acting 
Assistant Administrator of the EPA, Janet McCabe, about EPA's pending rules for existing power 
plants. They stated that "It is no secret that the economic recovery across the United States is fragile and 
many ratepayers struggle to pay their monthly bills, including their utility bills." 

a. Do you agree that the economic recovery across the United States is fragile? 

b. Do you agree that many ratepayers struggle to pay monthly utility bills? 

c. In developing rules, does EPA analyze the impacts on the rates people pay for electricity? 

d. In conducting that analysis, is there a threshold for electricity price increases that EPA finds 
unacceptable? For example, if rates are going to go up by ten, twenty, fifty dollars a month per 
household in communities in Pennsylvania?



e. We had testimony just last month about how those kinds of rate increases — even twenty dollars a month 
-- can be too much for many ratepayers, especially in today's economy. 

7. The Natural Resources Defense Council has proposed an cap-and-trade approach to regulating carbon 
dioxide emissions from power plants. An anal •ysis of that proposal by the National Economic Research 
Associates concluded that NRDC's proposal could cost consurners $13 billion to $17 billion per year in 
higher electricity and natural gas prices. 

a. Is an approach that will mean those kind of higher energy costs acceptable to EPA? 

The Honorable Lee Terry 

Are you familiar with the Farmer ldentity Protection Act: A bipartisan bill introduced by Crawford, 
McIntyre, Costa and myself? 

a. Do you support or oppose? 

b. Barring legislation, what assurances can you give the farmers of America that their information is safe? 

2. Last week, you testified before the House Interior Appropriations Subcommittee and said farmers would 
have greater certainty because you now have put out a list of 50 or more exemptions. Experts in the Clean 
Water Act have indicated that the certainty you talk about comes about only because EPA has decided 
broadly to assert jurisdiction in spite of the Supreme Court decisions in SWANCC and Rapanos. 

a. Can you tell the committee where you have not asserted jurisdiction where you previousiy claimed 
it? 

b. Can you tell the committee how your proposed rule comports with the Court's rulings in SWANCC 
and Rapanos? 

c. Is it correct that a farmer only qualifies for any one of these exemptions if the farmer follows NRCS 
standards? 

d. Is it true that any — or all — of these exemptions can be changed, curtailed or even eliminated by 
NRCS without notice to the public and without public input? 

The Honorable Michael C. Burgess 

1. Please list the names, titles, saiaries, and dates of Title 42 appointments for all EPA employees compensated 
under the Title 42 program, including current and past recipients. 

2. In its response to the GAO's recommendation in 2012 regarding handling of ethics issues under the Title 42 
program, EPA wrote that although they disagreed with the recommendation, the agency would soon 
implement plans that would address issues that arise after appointment under Title 42. GAO stated that 
these plans may address the concerns documented in the 2012 report and may be the basis for closing the 
recommendation as implemented. GAO has stated that it is currently reviewing plans issued by EPA and 
will follow up in December 2013 to understand if additional plans have been released internally to the 
agency.
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a. What plans has the EPA issued in response to the issues raised by the GAO recommendation? Have 
additional plans been released intemally to the agency? 

b. Has EPA been in communication with GAO regarding Title 42 issues over the last five months? If so, 
what is the status and nature of the communications? 

3. Does EPA have plans to use authority under Title 42 Section 209 (f)? If so, has EPA developed guidance 
for implementing such authority? 

4. ln December 2010, EPA began a pilot of using market salary data to estimate salaries of what Title 42 
candidates could earn in positions outside of government given their education, experience, professional 
standing, and other factors. According to the GAO, this pilot was to conclude in December 2012. What is 
the status of the market salary pilot? Did EPA analyze the pilot's effect on salary negotiations? If yes, what 
did the analysis show? 

5. EPA's authority to use Title 42 pay scales granted through the annual appropriations process expires in 
2015. Does EPA intend to ask for an extension to use this authority? Has EPA had discussions with the 
Appropriations Committees in the House and/or Senate regarding such an extension? Does EPA intend to 
request that it be granted Title 42 hiring authority through the authorizing committees, either in the House or 
Senate? 

6. It appears that a number of executive branch agencies are working on methane. EPA is looking to regulate 
oil wells with associated gas, DOE is holding roundtables, DOI is looking at methane capture for royalties, 
the WH is issuing white papers and I think I'm probably missing a few. Can you give the committee an 
update on this issue, who is on point, how is it being coordinated, where is it headed and what are you doing 
to avoid duplication of effort and overlapping regulatory and budget requirements? 

7. Please provide the committee with the research funding EPA has provided to the current ozone CASAC 
panel members, the research institutions with which the panel members are associated, and the name and 
amount of each project grant by individual or research institution? 

8. EPA's website for tracking regulations used to indicate that EPA planed to propose ozone standards in 2014, 
but now has no schedule indicated. 

a. What is EPA's current schedule for proposing new ozone standards? 

b. What is EPA's current schedule for finalizing the standards? 

9. The most recent ozone standards were published in 2008, and have not yet been implemented. In proposing 
new standards next year, will EPA propose retaining the current standards set in 2008? 

10. EPA estimated that the 2010 ozone NAAQS reconsideration could have cost American manufacturing, 
agriculture and other sectors up to $90 billion per year. I'm concerned that we are driving manufacturing 
out of the U.S. to other countries with lax environmental standards. 

a. In analyzing these regulations, does EPA consider the economic and environmental effects of driving 
manufacturing offshore to countries with little or no environmental controls? If not, shouldn't the 
agency consider that? 

11. Regarding the Keystone XL Pipeline, has EPA completed its analysis of SEIS and will EPA try to delay the 
process again?



12. In this rule, I understand that EPA contends the proposed rule would actually result in fewer federal 
jurisdictional determinations and provide greater clarity to the regulated community. 

Furthermore, EPA claims that by codifying a specific exclusion for ditches located in uplands and drain only 
uplands should result in far fewer man made drainage ditches becoming subject to the Clean Water Act's 
(CWA) regulatory and pen•nitting requirements. 

However, the proposed rule also contains an entirely new and significantly expanded definition of 
"tributary" that includes any feature (e.g., natural or manmade) that has a bed, bank, ordinary high water 
mark, and eventually contributes flow (surface or subsurface) to "Traditional Navigable 
Waters." Furthermore, the proposed rule's definition of tributary specifically includes manmade ditches, 
pipes, or culverts. 

In my District (Texas 261h ), like many other places in the country, there are literally thousands of miles of 
manmade roadside drainage ditches installed and maintained by county governments for primary purpose 
road safety. These roadside drainage ditches are located in both uplands and other areas. 

How can these manmade roadside drainage ditches benefit from the proposed rule's exclusion when these 
ditches also considered a tributary under the proposed rule? 

13. I understand that the EPA worked to create a scientific study to illustrate the need for this regulation. This 
scientific report, entitled "Connectivity of Streams and Wetlands to Downstream Waters" states that all 
waters require federal protection, regardless of size or significance in connectivity. 

In the Rapanos and the SWANCC decisions that preceded it, the Supreme Court made clear that there is a 
limit to federal jurisdiction under the CWA, specifically rejecting the notion that any hydrologic connection 
is a sufficient basis to trump state jurisdiction. Do you think that the term "significant nexus" should be 
quantified in order to ensure that it does not extend jurisdiction to waters that have a de minimums 
connection to jurisdictional waters? Perhaps this is something that the National Academy of Science could 
look into? 

14. Why didn't the EPA wait until the scientific study's Science Advisory Board panel gave their final 
recommendations (expected in May/June) before proposing the rule? 

The Hoaorable Bill Cassidv 

1. My area has many communities who feel particularly strapped by the price tag required for compliance with 
EPA regulations under the Safe Drinking Water Act. I noticed the President's proposed budget provides 
that 30 percent of state allocations from the Drinking Water State Revolving Loan Fund would (DWSRF) be 
used for debt forgiveness. 

a. How does this use of the Drinking Water State Revolving Loan Fund compare to other needs addressed 
by the DWSRF? 

b. In 2009, the American Recovery and Reinvestment Act doubled the amount made available to DWSRF 
accounts. How much of the debt forgiveness is meant to cover loans made for the "shovel ready 
projects" covered by this spending?

12



c. From a practical perspective, what types of needs ordinarily addressed by the DWSRF will be squeezed 
out by use of DWSRF money this way? 

d. Does the Obama Administration consider the current DWSRF self-sustaining? 

2. The Safe Drinking Water Act's funding is meant to assure compliance with the public health-based 
mandates of the law, not merely build infrastructure. I noticed the President's budget contains a 
Sustainable Water Infrastructure Policy to "develop sustainable systems that employ effective utility 
management practices to build and maintain the level of technical, financial, and managerial capacity 
necessary to ensure long-term sustainability." 

a. Can you assure me, apart from a general desire to provide technical assistance to drinking water 
systems, that this particular program will not divert precious resources away from compliance and 
towards construction planning in cen:ain communities? 

3. Last week, EPA and the Corps of Engineers jointly released a proposed rule relating to "waters of the 
United States." 

a. Before issuing the proposed rule, did EPA assess whether the proposed rule could affect the building of 
new energy infrastructure? For example: 

i. Did EPA analyze whether it may be more difficult to build a new power generating facility, or 
expand an existing one? 

ii. Did EPA analyze whether it may be harder to lay new pipelines or power lines because of the need 
to obtain wetlands or other permits? 

b. Has EPA analyzed whether the proposed rule would trigger new permitting requirements relating to 
maintaining existing energy infrastructure? For example: 

i. Will there be a need for new permits to do routine maintenance on transmission lines or 
pipelines? Or to obtain individual permits for activities that are currently covered under general or 
nationwide permits? 

4. As you know, EPA issues many regulations that can impose very large compliance costs, many of which are 
ultimately passed on to consumers. Last year, I introduced the Energy Consumers Relief Act (HR 1582) to 
provide greater transparency and oversight over EPA's multi-billion dollar energy related-rules. 

a. At the time the House considered that bill, the Congressional Budget Office estimate indicated there 
would be about 25 more energy-related EPA rules in the next 5 years that would cost $1 billion or more 
to implement. 

i. Is CBO's estimate accurate? Are there really 25 billion-dollar energy related rules coming out of 
the EPA in the next five years? 

ii. If you don't know, can you get back to the Committee about whether the estimate is accurate? 
b. Can you provide us a list of all rules EPA is currently working on or plans to work on in the foreseeable 

future that the agency expects will impose compliance costs of $1 billion or more? 
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The Honorable Adam Kinzineer 

As you know, the most pressing issue facing the biodiesel industry, and indeed all renewable fuels industries, is 
the EPA's recently proposed rule for volumes under the Renewable Fuel Standard (RFS). Biodiesel companies 
across the country — based on the clear signals of support sent by this Administration — invested their time and 
resources to build biodiesel plants that would assist in meeting the targets set by the RFS. 

Biodiesel is an unmitigated RFS success story. It is the first EPA-designated Advanced Biofuel being produced 
on a commercial-scale across the country. The industry, with the help of strong energy policy, has crossed the 
billion-gallon threshold for three consecutive years, and this year is on pace for a record year of more than 1.7 
billion gallons. Gallon for gallon, according to EPA's own calculations, biodiesel is reducing greenhouse gas 
emissions by 57 to 86 percent. AI1 of this is happening as biodiesel blends at the pump — usually of 5 percent or 
less — are saving consumer's money. 

Under the proposal EPA believes biomass based diesel can compete just as it did in 2013 even though it would 
dramatically cut production back to 1.28 billion gallons. As proposed, the advanced standard would also be 
reduced to 2.2 billion gallons. Based on the equivalence value of our fuel and nesting, there would be a 
maximum on 290 million gallons available for biomass-based diesel, other advanced fuels and cellulosic 
production. With potential for canryover of excess 2013 volume into 2014, we could see a market closer to l 
billion gallons. Obviously, cutting an industry from a 2 billion gallon production rate down close to l billion 
gallons would cause incredible harm. Plants would close. People would be out of work. Further, EPA has 
proposed this cut for 2014 and 2015, for two years, sending a terrible signal to investors and entrepreneurs who 
are poised to continue building this industry. 

In this regard, please provide written responses to the following questions: 

1. With no feedstock, infrastructure or compatibility issues, what other factors did the administration take into 
account when not increasing the RVO? 

2. What factors has the industry not met in order to have its volume increased to at least 1.7 billion gallons? 
What information do you still need? 

3. Have you taken into consideration how potential Argentinian biodiesel imports will impact the volume of 
RFS qualifying biodiesel in 2014? 

4. When do you anticipate the 2014 RVO being finalized? 

5. Are there aspects of biodiesel that make you uncomfortable with it as a replacement to diesel fuel? 

The Honorable H. Morean Griffith 

1. In 1972 when the Amendments to the Federal Water Pollution Control Act were being discussed by 
Congress, Senator Edward Muskie of Maine, in addition to strongly emphasizing the need to protect the 
nation's waterways, reminded the chamber that there were "three essential elements" to the 
legislation: "uniformity, finality, and enforceability." How does your interpretation of your authoriry under 
the Clean Water Act comport with the notion of permit finality? 

2. Do you agree that finality is an important consideration for permits? How does EPA intend to provide 
certainty to the regulated community that they can receive due process to have their projects fairly 
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considered, and can rely on their permits once they are issued, in light of the agency's recent actions 
concerning Pebble and Spruce? 

The Honorable Bill Johnson 

You've said that hydraulic fracturing can be done safely and have agreed with former EPA Administrator 
Lisa Jackson that there have been no confirmed cases of hydraulic fracturing impacting drinking water. 
Given that the President's Climate Action Plan relies heavily on the use of natural gas, what is your vision 
for getting the American public to understand that hydraulic fracturing is safe and that fracking has 
unlocked an American energy revolution that is lowering all Americans energy prices, creating jobs, helping 
to lower GHG emissions and revitalizing such industries as the manufacturing, steel and chemical sectors? 

I am aware that the EPA is considering whether a health-based standard is possible for this industry, and I 
applaud your consideration of this discretionary approach. I also understand that the brick industry has 
supplied you with all the information necessary to evaluate a health-based compliance alternative for every 
major source. Could you please describe in detail: What impediments you see to establish a health-based 
rule for this small industry comprised of a large number of small businesses and how those impediments 
could be overcome? It would make sense if you would use this approach, since it seems to be both 
protective of the environment, achievable, and allow the industry to survive. 

3. An emission standard is broadly defined in the Clean Air Act. Why would the EPA look to a single facility 
to establish the emission level for all facilities to meet, rather than consider a health-based metric as a 
possible emission standard format? 

4. The rule-makings for the brick industry have been impacted by the EPA's "sue and settle" approach to 
dealing with third-party lawsuits on both rounds. The now-vacated MACT was rushed in 2003 due to a 
pending lawsuit from an environmental group, resulting in a rule that was vacated by the courts for its 
deficiencies. Now, this industry is facing another court-ordered schedule based on a consent decree that you 
recently accepted. What assurances can you give the Committee, and this industry, that the schedule will 
not be used as justification for yet another rushed, deficient rule? What can you do to ensure that new rule 
will include a full consideration for the alternative approach of using a combination of both health-based 
and work-practice standards to ensure that the requirements of the Clean Air Act are followed and the 
environment is protected, without requiring huge burdens on a critical industry that provide limited to no 
environmental benefit? 

Ivly office has been coordinating with the Ohio Department of Natural Resources (ODNR), Ohio 
Environmental Protection Agency and your Agency to clarify what the Ohio Department of Natural 
Resources would need to include in their Risk Based Data Management System in order to be fully 
compliant with the Emergency Planning and Community Right-to-Know Act. Can your Agency provide 
ODNR with the requested `check list' of all elements, as soon as possible, that would need to be included in 
their upgraded database to ensure that full compliance is met? 

The Honorable Gus Bilirakis 

1. Administrator McCarthy, Tampa Electric Company serves my constituents in Hillsborough County, 
Florida. I understand that they recently completed a ten year, $1.2 billion emissions reduction initiative 
which reduced COZ emissions by 20% compared to 19981evels. Their most significant CO Z reductions 
began in 2005. As 2005 is also the suggested baseline year for reductions under EPA's 11 l d rule for 
existing power plants, recognition of these reductions is important to protecting Tampa Electric customers 
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who are benefiting from and paying for these long-term investments. How does the EPA intend to 
recognize early reductions, such as Tampa Electric's, in its upcoming 11 ld proposal? 

The Honorable Diana DeGette 

As you know, in 2010 former Congressman Hinchey and I requested an EPA study to determine the potential 
impacts of hydraulic fracturing on drinking water. I understand that the draft report will be available in late 
2014. In your FY2015 budget request, you ask for $6.1 million for the study. 

1. Are any additional progress reports forthcoming before the draft report is released? 

2. When do you expect this paper to be final? 

One part of the study I am especially interested in is the case studies. 
You identified five sites for retrospective case studies and directed EPA, the state and industry to be present 
during sampling to verify and review the samples for quality assurance. At about this time last year, EPA's Tier 
2 data quality assurance was underway. 

3. What is the status of this effort with respect to these five sites? 

An important part of the drinking water study is the inclusion of several prospective case studies. These case 
studies will document the hydraulic process at each stage including drilling, completion, and production. 
Measurements will be taken before and after each stage. It was my understanding that pursuant to 
investigations, there were agreements between industry and EPA to develop these case studies together. 

4. At this time last year, EPA was in the process of identifying locations. I-iave these locations been 
identified? If not, can you provide specific reasons why the locations have not yet been identified? 

5. What are the specific criteria required for choosing these locations? If the locations have not been chosen, 
what criteria are difficult to satisfy? 

6. Are the states and industry collaborating with EPA as planned to develop the prospective studies? If not, 
what is impeding their participation? 

7. Wil) analysis of the prospective studies be included in the draft report and final report, or will this need to be 
incorporated into a follow-up report? 

For FY2015, the EPA is proposing to spend $1 million to support states and tribes in making permitting 
decisions and to provide oversight related to implementation of EPA's guidance on hydraulic fracturing with 
diesel fuels. 

8. Can you provide some examples of how you will assist states and tribes in following this guidance? 

9. Will states that have primacy for UIC wells get assistance as well? 

In collaboration with USGS and DOE, EPA has budgeted about $8 million towards research on the potential 
impacts of hydraulic fracturing on air, ecosystem, and the water quality. 

10. What were the results of this effort from last year?
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11. What are your milestones for this project this year? 

12. Will you keep the public informed of your progress/findings as the research unfolds? 

13. Do you expect this to be an ongoing effort that flows again into the following fiscal year? 

14. What are the respective roles of DOI, DOE, and EPA in the effort? 

The Honorable Doris O. Matsui 

1. In 2010, Congress passed legislation of mine that protects American consumers from the formaldehyde 
toxin used in common household items. It is my understanding that the EPA is still in the drafting phase for 
the final rule that the comment period ended last October. What is your anticipated timing for completing 
your work on formaldehyde emissions in composite wood products? 

2. Do you expect to harmonize your regulations with the California Air Resources Board with respect to 
laminated products as directed by Congress?
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Attacbment 2—Member Reauests for the Record 

During the hearing, Members asked you to provide information for the record, and you indicated that you would 
provide that information. For your convenience, descrfptions of the requested information are provided below. 

The Honorable Billy LonQ 

1. Administrator McCarthy, during the hearing you stated that there are currently wood stoves available on the 
market that meet the recently proposed New Source Performance Standards for residential wood heaters. 
Would you please provide the Comrnittee a list detailing what brands and models of wood stoves are on the 
market today that meet the proposed standards? 

The Honorable Gene Green 

1. Under the FY 2015 EPA budget proposal, does the EPA have any money allocated for new Superfund 
cleanup sites? 

2. Was EPA able to begin any new Superfund projects during the FY 2013 — FY 2014 timeframe?
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SALISBURY, MD 21801-2403 

(410)546-7711 

SUITE 310	 SUITE 202	 SUITE 406	 ROOM 203 
901 SOUTH BOND STREET	60 WEST STREET	 6404 IVY LANE	 32 WEST WASHtNGTON STREET 

BALTIMORE, MD 21231	ANNAPOLIS, MD 21401-2448	GREENBELT, MD 20770-1407	HAGERSTOWN, MD 21740-4804 
(410)962-4510	(410)263-1805	(301)345-5517	(301)797-2826 
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April 9, 2014 

'The Honorable Senator Barbara A. Mikulski 
503 Hart Senate Office Building 
Washington, D.C. 20510 

Dear Senator Mikulski, 

As a Maryland resident, and Regional Human Resources Manager at Mohawk Industries 
("Mohawk"), I want to voice my agreement with, and support of, the attached letter that Barbara 
Goetz, Mohawk's Deputy General Counsel, sent to Scott Jordan, the General Counsel of the 
EPA Air and Radiation Law Office, regarding pending National Emission Standards for 
Hazardous Air Pollutants ("NESHAPs") for the Clay Ceramics Manufacturing source category 
that the EPA is required to issue by August 28, 2014. 1 am concerned that applying new major 
source NESHAPs to the floor and wall tile industries will create a stigma of major source 
pollution in the eyes of Mohawk's customers and negatively impact U.S. business in the face of 
stiff competition from China and Mexico. Further, I feel that NESHAPs for these industries are 
unnecessary and will produce no environmental benefit, as neither industry will include major 
sources as of the date of the proposed NESHAPs. 

In light of these considerations, and for the legal rationale outlined in the attached letter, I kindly 
request that you please ask the EPA to limit its proposed NESHAPs for clay ceramics facilities 
located at major sources only to those industries that will include major source facilities as of the 
date of the proposed NESHAPs. T'hank you for your consideration of this request. 

Sincerely, 

Rob Gore 
Regional Human Resources Manager 
Dal-Tile Corporation 
9220 Gaither Road 
Gaithersburg, Maryland 20877 

Cc:	 Teri Curtis 
Michelle McGrain 

Attachment:



BARBARA M. GOETZ 
Deputy Ceneral Counsei 
Hard Surfaces

(800) 241-4494 + ext. 42645

(706) 624-2645 • ext. 42645


Facsimile: (706) 624•2483

E-Maii: barbara goetz@mohawkind.com 

oeov 

MoHAmx 
INDUSTRIE S. INC. 

March 19, 2014 

Scott Jordan 
Air and Radiation Law Office 
Office of General Counsel 
U.S. Environmental Protection Agency 
1200 Pennsylvania Ave., NW 
Washington, DC 20460 

Rc:	 Major Source NESHAPs for Clay Ceramics Manufacturing Facilities 

Dear Mr. Jordan: 

I write on behalf of Mohawk Industries ("Mohawk") to request that the EPA forego proposing 
and promulgating major source National Emission Standards for Hazardous Air Pollutants 
("NESHAPs") for the floor and wall tile subcategories in the clay cerarnic manufacturing source 
category. Floor and wall tile manufacturing are distinguishable frorn sanitary ware in its raw 
material use and kiln firing practices. Most importantly, only the sanitary ware subcategory will 
contain major sources: thereby sanitary ware is the only subcategory for which EPA is required 
to propose and promulgate NESHAPs. 

By way of background, Mohawk is the world's largest manufacturer of ceramic tile products, 
and manufactures much of its clay ceramic floor and wall tile product lines in the United States. 
Mohawk manufactures its ceramic tile products through its subsidiaries Dal-Tile Corporation 
("Dal-Tile") and Dal Italia LLC. Recently Dal-Tile purchased and merged with the Marazzi 
family of entities, including Monarch Ceramic Tile and American Marazzi Tile. 

As There Will Be No Ma,jor Sources of Floor and Wall Tile Manufacturing, EPA is Not 
Legally Required to Propose and Promul at>7 e Maior Source NESHAPs for these 
Industries 

A. Rulemaking Background 

Section 112(c)(1) of the CAA requires EPA to publish an initial list of categories of "major 
sources" and "area sources" of HAPs within one year of enactment of the CAA Amendments of 
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1990. EPA published the initial source category list on July 16, 1992. Included in this list was 
the major source "clay products manufacturing." On May 16, 2003, EPA issued a final rule 
establishing separate NESHAPs for "brick and structural clay products ("BSCP") 
manufacturing" and "clay ceramic manufacturing." The rules for these NESHAPs replaced the 
original "clay products manufacturing" source category with these two source categories. On 
March 13, 2007, the D.C. Court of Appeals vacated these NESHAPs and rematided the rnatter 
for further proceedings consistent with the opinion. Sierra Club v. EPA, 479 F.3d 875 (D.C. Cir. 
2007). Once vacated, EPA was required to re-promulgate emissions standards. On March 11, 
2008, the Sierra Club once again sued EPA seeking to have the court compel the agency to 
promulgate regulations as required by the CAA. On April 18, 2013, EPA and Sierra Club 
entered into a consent decree and the parties entered into a stipulation on February 2, 2014 that 
requires EPA to propose and promulgate NESHAPs for BSCP and clay ceramics manufacturing 
facilities located at major sources by August 28, 2014 and June 30, 2015, respectively. 

B. Analysis 

As an initial matter, § 112(d)(1) of the CAA requires that "[t]he Administrator shall promulgate 
regulations establishing emission standards for each category or subcategory of major sources 
and area sources of HAPs. The Administrator may distinguish among classes, types, and sizes of 
sources within a category or subcategory in establishing such standards" [emphasis added]. EPA 
has found it appropriate to do so when categories comprise "distinctly different types of 
processes and products." National Emission Standards for Hazardous Air Pollutants: Revision of 
Source Category List and Schedule for Standards under Section 112 of the Clean Air Act, 64 FR 
63025 (Nov. 18, 1999). Further, as pointed out in the concurring opinion in Sierra Club, such 
sub-categorization rnay be necessary in setting a MACT floor to keep the relationship between 
achieved and achievable (used to set the MACT floor) in accord with common sense and the 
reasonable meaning of the statute. Sierra Club v. EPA, 479 F.3d at 885. 

Turning to "clay cerarnics manufacturing," this source category is composed of three distinet 
manufacturing processes: (1) single-fire ("floor") tile, (2) double-fire ("wall") tile, and (3) 
sanitary ware. Since these processes use different raw materials, and differing kiln firing 
practices that produce distinctly different products, it is entirely appropriate for EPA to 
distinguish between them in developing MACT standards for the clay ceramic manufacturing 
sector, and we respectfully request that EPA makes this distinction. Developing a MACT 
standard along those lines, will leave only one subcategory of the clay ceramic manufactut-ing 
source category with major sources: namely sanitary ware. 

Since the consent decree and subsequent stipulation between the Sierra Club and EPA requires 
EPA to establish ernission standards only for categories and subcategories of major sources, the 
agency is under no obligation to establish standards for floor and wall tile. This is because at the 
time it is scheduled to propose the regulations there will be no major sources in either the floor 
or wall tile subcategories of the itldustry. If EPA determines that these three industry sectors 
represent different processes and products that require different MACT determinations, then it 
need only establish MACT standards for the operations that actually have major sources. 
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The plain language of the consent decree entered into by EPA with the Sierra Club requires EPA 
to establish MACT standards for the "clay ceramic manufacturing" source category. It does not 
specify how or even if EPA should establish a MACT floor for each of the manufacturing sectors 
within that source category, or how EPA should distinguisli between and regulate these separate 
industry sectors. Since certain sanitary ware manufacturing facilities are either major sources or 
located at facilities with major sources, EPA will be required to establish a MACT standard for 
this portion of the industry. Proposing and promulgating a MACT standard for sanitary ware 
will fully satisfy EPA's obligation imposed by the consent decree to establish emission standards 
for the clay ceramic manufacturing source category. 

In making this request, Mohawk is not asking EPA to delist wall tile or floor tile under 
§ 112(c)(9), as such a request is moot. EPA does not need to delist an entire source category, 
and what is more, neither wall tile nor floor tile has ever been listed as a specific source category 
or subcategory. Thus, EPA has arnple discretion to establish a MACT standard for the clay 
ceramic source category that includes the major sources of sanitary ware manufacturing, but 
which excludes floor and wall tile because no major source exists. 

Il.	Installation of Pollution Control Equipment at Mohawk's Wall and Floor Tile 
Manufacturing, Facilities 

A. Floor Tile 

As of October 10, 2013, all of Mohawk's former floor tile major source manufacturing facilities 
achieved synthetic minor source status due to significant voluntary ernission reductions. 
Following below is a brief summary of the voluntary emission reductions Mohawk took at its 
three—now synthetic rninor—floor tile sources: 

• Monarch Ceramic 'I'ile Inc. - Florence AL 
o Installed Dry Injection Fabric Filter (DIFF) air pollution control systems to 

capture HF and HCI emissions from all three (3) kilns. 
o Amended operating permit, enforcing the emission reductions, issued by the 

Alabama Department of Environmental Management on September 4, 2012. 

• Dal Italia LLC - Muskogee, OK 
• Installed Wet Caustic Scrubber air pollution control systems to capture HF and 

HCI emissions from all six (6) kilns. 
• Amended operating permit, enforcing the emission reductions, issued by the 


Oklahoma Department of Environmental Quality on October 10, 2013. 

• American Marazzi Tile,, Inc. - Sunny ,yale. TX 
• Installed Dry Injection Fabric Filter (DIFF) air pollution control systems to 

capture HF and HCl emissions from all five (5) kilns. 
• Amended operating permit, enforcing the emission reductions, issued by the 

Texas Commission on Environmental Quality on April 12, 2013. 
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All of these facilities have obtained the necessary state air perniits and as demonstrated by stack 
tests, are being operated in compliance with applicable HAP emission regulations. 

B. Wall Tile 

Currently, the emissions frorn Dal-Tile's wall tile facility in El Paso would qualify it as a major 
source of HAPs. We are pleased to inform EPA that Mohawk has voluntarily committed the 
capital to install pollution control technology that will reduce this facility's emissions below the 
major source threshold prior to EPA's issuance of proposed NESHAPs. The Texas Comrnission 
on Environmental Quality is expected to issue an arnended air permit, as soon as today, in 
response to Dal-Tile's request for a permit alteration to install wet scrubbers at this El Paso 
facility. After installation—which will be completed by mid-August 2014—there will be no 
ceramic floor or wall tile manufacturer in the country that would meet or exceed the rnajor 
source designation. As a result of the action by Mohawk's and others in the tile industry, 
emission reductions have occurred at least four years earlier than if the industry had waited for 
EPA to prornulgate major source NESHAPs. 

III. Establishing a MACT Standard 

Due to the lack of major sources, if EPA were to set MACT standards for floor and wall tile 
manufacturing, the agency will have difficulty following the requirements of § 112(d)(3) in 
setting the MACT floor for new and existing major sources. If EPA atternpts to determine the 
best perfonning sources from synthetic rninor and other area sources, and patlicularly if the 
agency portions emissions data on per kiln basis to derive "sources," EPA is potentially opening 
its rulemaking up for further legal challenge. Difficulties in setting the MACT floor lead, in part, 
to a legal challenge of the previous clay ceramics manufacturing NESHAPs, and the vacatur of 
those standards by the DC Circuit in Sierra Club v. EPA, 479 F.3d 875, as well as the vacatur of 
MACT standards for other source categories. See Cement Kiln Recyclirng Coalition v. EPA, 255 
F.3d 855 (D.C. Cir. 2001); Natl. Ass'n of Clean Water Agencies v. E.P.A., 734 F.3d 1115 (D.C. 
Cir. 2013). Given the potential challenges to the MACT emission standards, EPA's resources 
would be better served to enact MACT standards only for major sources that do exist, namely 
sanitary ware major sources. Otherwise EPA rnay be left to defend a regulation that does not 
apply and offers no additional hurnan health or environmental benefits. 

IV. All Existing Floor and Wall Tile Sources Are Appropriately Regulated 

All existing floor tile and wall tile manufacturing facilities are or will be area sources, and are 
regulated by both the federal clay cerarnics manufacturing area source NESHAPs and state 
emission regulations. For example, Texas sets maxirnum allowable emission rates, pursuant to 
30 TAC 116.115(b)(2)(F), for each permitted source. These rates, as demonstrated in the permits 
for American Marazzi Tile, Inc., Sunnyvale, TX, and Dal-Tile, El Paso, TX, includes stringent 
HFand HCI rates in lbs/hour and TPY. These rates ensure that human health and the 
environment are sufficiently protected. No additional benefit to hurnan health and the 
environment would result from the promulgation of major source NESHAPs for floor and wall 
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tile manufacturing. Proposing and promulgating MACT standards will result in over-regulation. 

Should the floor tile or wall tile industry propose a new rnajor source (or expand the emissions of 
an existing source to cross the major source threshold), pollution control technology is readily 
available to enable any new wall and floor tile facility to be below the major source 
threshold. Therefore the likelihood of a new major source, reconstruction or modification of a 
plant to become a major source is very low. However, if there were a new major source EPA, or 
the state, has authority to perform a case-by-case MACT evaluation through already established 
permit rules for the source under CAA § 112 (g). This rule applies to all new major sources of 
HAPs even if they are not a listed source category or subcategory. 

For the reasons set forth above, Mohawk respectfully requests that EPA set major source 
NESHAPs only for sanitary ware and not for wall tile and floor tile manufacturing. 

Sincerely, 

^ 
Barbara M. Goetz 
Deputy General Counsel — Hard Surfaces 

cc:	 Peter'1'sirigotis, U.S. EPA 
Steve Fruh, U.S. EPA 
Jeffrey Telander, U.S. EPA 
Keith Barnett, U.S. EPA 
W. Bruce Pasfield, Alston & Bird LLP 
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May 1, 2014 

The Honorable Gina McCarthy
	

The Honorable John M. McHugh 
Administrator
	

Secretary 
U.S. Environmental Protection Agency	 Department of the Army 
1200 Pennsylvania Avenue, NW	 The Pentagon, Room 3E700 
Washington, D.C. 20460	 Washington, D.C. 20310 

Dear Administrator McCarthy and Secretary McHugh: 

We write to express our serious concerns with the proposed rule re-defining the scope of federal 
power under the Clean Water Act (CWA) and ask you to return this rule to your Agencies in 
order to address the legal, economic, and scientific deficiencies of the proposal. 

On March 25, 2014, the Environmental Protection Agency (EPA) and the U.S. Army Corps of 
Engineers (USACE) released a proposed rule that would assert CWA jurisdiction over nearly all 
areas with any hydrologic connection to downstream navigable waters, including man-made 
conveyances such as ditches. Contrary to your agencies' claims, this would directly contradict 
prior U.S. Supreme Court decisions, which imposed limits on the extent of federal CWA 
authority. Although your agencies have maintained that the rule is narrow and clarifies CWA 
jurisdiction, it in fact aggressively expands federal authority under the CWA while bypassing 
Congress and creating unnecessary ambiguity. Moreover, the rule is based on incomplete 
scientific and economic analyses. 

The rule is flawed in a number of ways. The most problematic of these flaws concerns the 
significant expansion of areas defined as "waters of the U.S." by effectively removing the word 
"navigable" from the definition of the CWA. Based on a legally and scientifically unsound view 
of the "significant nexus" concept espoused by Justice Kennedy, the rule would place features 
such as ditches, ephemeral drainages, ponds (natural or man-made), prairie potholes, seeps, flood 
plains, and other occasionally or seasonally wet areas under federal control. 

Additionally, rather than providing clarity and making identifying covered waters "less 
complicated and more efficient," the rule instead creates more confusion and will inevitably 
cause unnecessary litigation. For example, the rule heavily relies on undefined or vague 
concepts such as "riparian areas," "landscape unit," "floodplain," "ordinary high water mark" as 
determined by the agencies' "best professional judgment" and "aggregation." Even more 
egregious, the rule throws into confusion extensive state regulation of point sources under 
various CWA programs. 

In early December of 2013, your agencies released a joint analysis stating that this rule would 
subject an additional three percent of U.S. waters and wetlands to CWA jurisdiction and that the 
rule would create an economic benefit of at least $100 million annually. This calculation is 
seriously flawed. In this analysis, the EPA evaluated the FY 2009-2010 requests for 
jurisdictional determinations — a period of time that was the most economically depressed in 
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nearly a century. This period, for example, saw extremely low construction activity and should 
not have been used as a baseline to estimate the incremental acreage impacted by this rule. In 
addition, the derivation of the three percent increase calculation did not take into account the 
landowners who — often at no fault of their own — do not seek a jurisdictional determination, but 
rather later learn from your agencies that their property is subject to the CWA. These errors 
alone, which are just two of many in EPA's assumptions and methodology, call into question the 
veracity of any of the conclusions of the economic analysis. 

Compounding both the ambiguity of the rule and the highly questionable economic analysis, the 
scientific report — which the agencies point to as the foundation of this rule — has been neither 
peer-reviewed nor finalized. The EPA's draft study, "Connectivity of Streams and Wetlands to 
Downstream Waters: A Review and Synthesis of the Scientific Evidence," was sent to the EPA's 
Science Advisory Board to begin review on the same day the rule was sent to OMB for 
interagency review. The science should always come before a rulemaking, especially in this 
instance where the scientific and legal concepts are inextricably linked. 

For all these reasons, we ask that this rule be withdrawn and returned to your agencies. This rule 
has been built on an incomplete scientific study and a flawed economic analysis. We therefore 
ask you to formally return this rule to your agencies. 

Sincerely,

IAf^ 
CHRIS COLLfNS
	

KURTSCHRADER 
Member of Congress
	 Member of Congress 

/I	 n . 11/ 

B L SHUSTER

Chairman


House Committee on

Transportation and Infrastructure 

FRED UPT 
Chai 

House Committee on 
Energy and Commerce 

aY %^ 
FRANK LUCAS


Chairman

House Committee on Agriculture

LAMAR SMITH

Chairman


House Committee on

Science, Space, and Technology 

/04p-
DOC HASTINGS


Chairman

House Committee on


Natural Resources 

`  
COLLIN PETERSON 

Ranking Member 
House Committee on Agriculture
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Eades, Cassaundra 

From:	 Lewis, Josh 
Sent:	 Tuesday, May 27, 2014 1:08 PM 
To:	 Eades, Cassaundra; Mims, Kathy 
Cc:	 Mackay, Cheryl 
Subject:	 FW: Member Letter to Administrator McCarthy on Comment Period for upcoming GHG rule 
Attachments:	 Final GHG 120 day comment period letter.pdf 

For CMS... 

From: Orth, Patrick [mailto:Patrick.Orth@mail.house.gov]  
Sent: Friday, May 23, 2014 2:37 PM 
To: Distefano, Nichole; Lewis, Josh 
Cc: Baker III, John; Beukelman, Jan; Hart, Ryan (Rep. Jason Smith) 
Subject: Member Letter to Administrator McCarthy on Comment Period for upcoming GHG rule 

Nichole and Josh — attached is a letter from 178 bipartisan Members of the House asking `for a comment period 
of at least 120 days on the forthcoming new source performance standards for existing coal-based power 
plants.' My boss, Mr. Johnson (OH), Mr. Thompson (MS), Mr. Smith, and Mr. Matheson were the 4 co-leads 
on the letter. I've copied the full list of names below since many signatures are hard to read. Please let us know 
if you have any questions and have a great holiday weekend. 

Best regards, 

Patrick 

Patrick Orth 
Legislative Director 
Congressman Bill Johnson, OH-6 
202-225-5705 
patrick.orth2mail.house.gov 

Bill Johnson 
Bennie Thompson 
Jason Smith 
Matheson 
Steve Daines 
Dennis Ross 
Walter Jones 
Tom Rooney 
Gene Green 
Reid Ribble 
Dave Jolly 
Collin C. Peterson 
Jim Costa 
Kevin Cramer



Mario Diaz-Balart 
Jeff Miller (FL) 
Henry Cuellar 
Randy Hultgren 
David McKinley 
Steve Southerland 
Daniel Webster 
Ted Yoho 
John Duncan (TN) 
Lee Terry 
Steve Stivers 
Ander Crenshaw 
Stephen Fincher 
Ed Perlmutter 
Morgan Griffith 
Sam Graves 
Paul Broun 
James Lankford 
Vicky Hartzler 
Billy Long 
Bob Latta 
Tom Price 
Mac Thornberry 
Dan Benishek 
Steve King 
Steven M. Palazzo 
Jason Chaffetz 
Phil Roe 
Rob Bishop 
Mike McIntyre 
Robert Aderholt 
Bob Gibbs 
Dave Loebsack 
Shelley Moore 
Capito 
David Joyce 
Bill Huizenga 
Mark Meadows 
Gus Bilirakis 
Alan Nunnelee 
Trent Franks 
Spencer Bachus 
Pete P. Gallego 
Jackie Walorski

z



Blaine 
Luetkemeyer 
Diane Black 
Tom Reed 
Patrick J. Tiberi 
Cynthia Lummis 
Mick Mulvaney 
Gregg Harper 
Aaron Schock 
Ileana Ros- 
Lehtinen 
Howard Coble 
Steve Pea rce 
Jeff Fortenberry 
Ann Kirkpatrick 
Keith Rothfus 
Robert Pittenger 
Cheri Bustos 
David Scott 
Tom Cole 
Adam Kinzinger 
Scott Garrett 
Markwayne Mullin 
Kristi Noem 
Mike Rogers (AL) 
Tim Walberg 
Ann Wagner 
Tom Graves 
Mark Amodei 
Charles Boustany 
Rick Crawford 
Ron Barber 
Mike Conaway 
Nick Rahall 
Duncan Hunter 
Jim Jordan 
Cory Gardner 
Sean Duffy 
Jack Kingston 
Tom Cotton 
Tim Huelskamp 
Scott DesJarlais 
Marsha Blackburn 
Lynn 
Westmoreland

3



Lynn Jenkins 
Steve Womack 
Tim Griffin 
Paul Gosar 
Rob Woodall 
Michele Bachmann 
Austin Scott 
Phil Gingrey 
Tim Murphy 
Sanford Bishop 
Rich Nugent 
Tom Rice 
Martha Roby 
David Schweikert 
Don Young (AL) 
Jim Renacci 
Doug Collins (GA) 
Doug Lamborn 
John Barrow 
Andy Barr 
Mike Pompeo 
Tom Petri 
Tim Walz 
Charlie Dent 
Chuck Fleischmann 
Steve Stockman 
Frank Lucas 
Chris Collins (NY) 
William L. Enyart 
Kristen Sinema 
Scott Tipton 
Thomas Massie 
Mark Sanford 
Brad Wenstrup 
Ruben Hinojosa 
Randy Neugebauer 
Mike Coffman 
Luke Messer 
Richard Hudson 
Jeff Duncan 
John Kline 
Larry Bucshon 
Ron DeSantis 
Adrian Smith

4



Todd Rokita 
Todd Young 
Glenn Thompson 
Robert Hurt 
G. K. Butterfield 
Joe Wilson 
Kurt Schrader 
Randy Weber 
Tom Marino 
Chris Gibson 

Vern Buchanan 
Terri Sewell 
Raul Labrador 
Mike Simpson 
Susan Brooks 
Devin Nunes 
Rodney Davis 
Trey Gowdy 
Bradley Byrne 
Chris Stewart 
Cedric L. 
Richmond 
Danny Davis 
Tom Latham 
Wm. Lacy Clay 
Filemon Vila 
Emanuel Cleaver 
Renee Ellmers 
Joyce Beatry 
Virginia Fo>oc 
Steve Chabot 
Mike Turner 
John Shimkus 
Randy Forbes 
Marlin Stutzman

5
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May 22, 2014 

The Honorable Gina McCarthy 
Administrator 
U.S. Environmental Protection Agency 
1200 Pennsylvania Avenue, NW 
Washington, D.C. 20460 

We are writing to request that the Environmental Protection Ageiicy provide a sufficiently long 
comnient period on its upcoming regulation of greenhouse gases fiom existing power plants. The 
Agency should provide at least a 120 day comtnent period, given the significant impact this rule 
could have on our nation's electricity providers and consumers, on jobs in communities that have 
existing coal-based power plants, and on the economy as a whole. 

The upcoming proposal will necessarily be more complex for the industry to deal with than the 
proposal for new plants, and stakeholders will need time to analyze the rule and determine its 
impact on individual power plants and on the electric system as a whole. This analysis will be 
no small undertaking, especially since this will be the first ever regulation of greenhouse gases 
from existing power plaints. Additionally, since the EPA extended the origina160 day comment 
period for the new plant proposal, it makes setlse to provide at least the same timeline for the 
existing plant rule.

.^  
Affordable and reliable electricity is essential to the quality of life to our constituents. While we 
can a]1 agree that clean air is impoi-tant, EPA has an obligation to understand the impacts that 
regulations have on all segmetits of society. As one step toward fulfilling this obligation, lvvo 
urge you to provide for a comment period of at least 120 days on the-forthcoming new source 
performance standards for existing coal-based power plants. 

Thank you for your consideratiori of this request. 

Sincerely,

^ 
PRINtEO ON AECYCLED PAPER
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June 18, 2014 

Ms. Laura Vaught. 
Associate Admnistrator far Congressional and Intergovermnental Re,lations 
Environmenta) Pratection Agency 
1200 Pennsylvania Avenue NV4' Rooin 3426 Ani 
Washingtou. DC 20460-0001 

Dear Ms. Vaught: 

Fnclosed, please find a copy ofthc corresporidence Senator T3oxer received from Ms. Jennifer 
deNicola regarding the Environmental Protectiort A.gency's enforcement of the Toxic Substance.$ Conaol 
Act at schools in the Santa Monica Malibu Unifed School District. 

1 am forwarding the lttached fctr your rew`iew and consideration. Any information you can provide 11i 

response to the concenrs expressed by Ms. deNicola will be most appreciated. 

Thank you for y-our assistancc in this matter. Ptease respond to Senator Boxer's fldkland oftice, 
attention: Madeline Peare.  
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From: Beth Lu-a.s, M atibu 

Tc: Senator Rnrbara Bc 

C3ak3and farx nur.iber: 202 

lA fax nurnb6r-	202-

03k!and and tA ©ffices 

7 

r 8arbara Bcrxer, Regarding Urgent Need fior h+er assistance 
aarrffng C,arcinogens {PtBSI at th+e Malitau High Schoot 

Re: Attached Letterto 
with the ER*t6"Oij^e`T4- 
Campus. 

Plaase provide this ietter ta 
really terribte contaminatic 
have lost alrnost 10 montn. 
essence, and we have an E' 
for rnore details. We urger 
rnuch for your help and prc

S4nator Boxcr and any mernbers of her —LafFwho can hel p with th.is 
n t^sLfe t4at is pt.tting our children, teachers ard stafi at risk. We 
;w€th f"rtt€e tfl no progreis and TSCA €aw v'i4lations, sa time is of he 

'^A rep:`esentative visiting our school on furte 20 — see tne attached 
i€y^need the Senators help as per the attacher? ietter. Yhank you so 
rn t attention to this urgent an€i time-crit cal rratter. 

4 pagesto;cl{ovv. 

?lease contact Beth !L!cas i 
ivta€ibu Unites PresidQnt is i 
of the attached letter.J	I 

Thank yota!

LR-456-5751 to cnnfirm receipt. (P?ease nnte lenni fer CteNiroia, 
primary contact and all of her contact info'is inc€uded at the end 

^..^

^ 
06/09/201 4 5: 57PM (GMT--04: ©0)
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Monday, June 9, 2014 

Frorn: lennifer del•3icola, ^resident, Malibu tJnites 

To:	Senator Barbara ligbxet 

^le:	l.frge»t Reticre.s#1 fo YourAsse`stance to Direct the lcPr9 to Erjfarce 7'SCA 
Regprcitng the GarOnogsn7c ContamFnatlon atWfr>du htfgh Schoa,f, Molibu 
AlliaFdle Scihtrol ^»rl 1jluarr [a6rillo JFlerrnerrt!rrrySchool 

Change.org Pet?i*lo^t 'fops 1Z085PgnaaturPs — 41^e Neec^ Yaur Helpi ^ 

Dear Honorable Senatojr B'¢rbara 6oxer, 

This is an urgent follow=up to our letter to ytt^u dated April 29, 2014. Attached is a 
petition asking for your as istance to direct the EPA to test for and remove PCBs frorn 
schools. 

This letter requests the 

1. Plea3e dinect th '!E A ta require testing of all PCB sources 
2. Please direct im ine , iate removal of all PCB 5ources ttiat violate TSCA's 50ppm 

threshold at %4aibd High School 
3. Please direct all ' ools to use prer.aut€onary principals to pratect student and 

teacher health 
4. Please urge lVlal bu Hig;r) School to remove students from any room or Euilding 

that has violateci `f EA urtti) full testing and remediation has taken laiace 
S. Please sponsor IAa ibu Unites" "Parents Right to Know Law." Parents have a right 

x tv know what tcicnts have been discovered at thelr children's school. This law 
wiil expan 	 rernise of Prop 6S, which excludes pubiic schopls/buildings. 

Intro:

As }+ou are awar 
Flementary School haw( 
"an unacceptable healti 
PCBs have been found i 
regu lation for violation 
enforcing TSCA an d req 
tFree Malibu Middle Sc 
months of each other.l 
have complainecl about 
three teachers diagnosr 
testeri zhe highest for P

lalibu Nigh School, MalibU Middle 5ch p41 and luan Cabrillo 
^n dealing with PCBs and pest'tcides at ievels that presented 
k" since at least 2009 and probabhy rnuch ldnger. Because 
ndow caulk In excess of 50ppm, our school is now under FPA 
5CA_ We are having is$ues with the EPA's method of 
your swift assistance to protect our chi Idrer:. As a reminder: 
teachers were d;agnosed with thyroid cancer within four 

)thers at the school have thyroid disease and many children 
Ith issues as weil, in partieular, asthma and migraines. 1`he 
ith thyroid cancer curreritly occupy the classroams that have 

06/09/2014 5:57PM (GMT-04;00)
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H i story:
a. In Octcb 

(5MMU i 

of PC3s 
ieamed  
midd!e o 

b. I n Noven€ 
testec ari 

c. In Decerr^ 
the vaca; 
testing aj 
back witli 
rooms vuj 

d. It is notiv 
re m ed i at 
Reconimi 
Manager> 
data tc p I 
is suggesi 

e. Environ 
by SMAAI! 
weelc thi 
Prope'ly 

f. Because 
and rem^ 
schools, t 
test ng ar 
schonl ye 
scliool ve

013, the Santa Monica f111alibu Unif°,ed School Di$trict 
taff moved students and teachers from lzuiidings suspetted 
other toxicants. This occurred when parents and teachers 
1,200 tons of contaminated soil had been removed f-om the 
mpus in the sumrner of 2011, during sumrner sc,hool sesslon. 
r 2013, a small sample of classrooms in tnese buiJd ings were 
or PCBs and violated T5GA. 
2013, 5MMU5D toid teachers that they should Fn back to 

classroornsaftcrwinter break yetbefore full and cornplete 
ernediation occurred. Same teachers refused. A faw went 
t informing; parents that their children would be back in 

a 2014. There has been no further testing and no 
There Is no approved plar in place to test or rernave PCBs. 

ations from the EPA have nat been implernented for Best 
t Practices (BMP) cleaning (speciai note- T!:e EFA has not 
: that BMP is effective in reducing PCB exposure, yet the EPA 
BMP as a remediation toal') 
'onmental Corparation, the private envii-onmental firrn hired 
, toak three rnonths to submit a plan to the EPA. Just last 
in was rejected by the EPA faecause €t did not address PCBs 
did it address current TSCA violations. 
se school district's lack of direction to Entliron ta fully test 
;^CBs, and Environ's lack of experience in handling PC13s in 
protess has taken six months longer #han expected. Now 
amediation w111 nat occur this summer and hefr,re the next 
egins, exposing children and staffto PCBs for yet another 
Thts is urmcceptable and we need vour helt,r 

1. Direct the EPA til en 
small sample of r^OOl 
co:rnprehensive tgst 
nor reiy just on alr^ a 
throughout MH5!an 
renovatec! betwe^ein 

2. Direct the SMML15D 
comprehensivelyithl 
Estart date Aug 19, 2 
anci implemente^ in 

3. If 42 cannot be corn; 
from buiJdirtgs th6t 1 
contamination artd r

4rce TSCA Law. PtBs over 50ppm have been found in the 
is tested. VNe ask you direct the EPA to require full and 
kg of PCB sources (cwrlking and other building rnaterial), and 
d wipe sa rnples (which will not sQlve the PCB probiernj, 
Juan Cabrillo campuses In buiidings comstructed or 
950 and 1980. 
:o identify and test building materia3$ swiftly and 
summer, prior tti the beginning of the next schaol year 

114) and to ensure a praper remediation plan is requirect 
i timely manner. 
leted be'fore Aug 19, 2014: Relovate students ard teachers 
olate TSCA until fuJi testing to deterrnine the extent of the 
;rnediat€nn has been coarpleted.'Femporary ctassrooms 

06/09/2014 5:57PM (DMT-04:00) 
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should be orde^ 
avoid fu rther esc^p 
Informin:g pareot 
enroliment in A61

August for all midcfle scnool students and teachers to 
! in c!assroams where the initiaf violations occurred, 
r of ternporary classroorns will preveit a mass exodus from 

Shortly after 5e 
Ghanae.org petitian as 
as we have noted in th 

En a few weeks 
supporters are from M

g you our letter dated April 29, fwialibu Unites launched a 
for ypur swift assistance to dlrect•the WPA to enfor ce the law 
aaove. 

ve obtained more than 1,200 signatures. The petition 
across the counts-y and throuzihout the world. 

l'oUr constitu2r,19 ii 
the schcr7l dlsirict and t;e 
beirrg prec.autian a ry whlli 
that they have not cond^>aci 
of thousaads of t::xpayer' d 
students, and that they 61 
urgently need you ttse ^ciu 

I' F©r your referert^, 
of some o; the acmments, 
wrenching.	 I

Malibu are angry, frigh*ened, horri#ied, and in disbelief that 
:PA are not putting our chtldren's heatth alaove all else, not 
ixing this prabEerrm, are mcving so'slowlyto rer.;edy this issue, 
ed thorough tcsting to date, that they havQ spent hundreds 
Aars on 3avvyers to proteGt their liability but not theirr 
tinue to put aur children, teachers and staff at risk. tAre 

'elec8ed o^'ice to heip chrrnge tftls. 

nclosed is a copy of the petitEon signatures and a sampling 
ease talse some time to read these; sorne of thcm are heart 

Re_ ue5t nr v meetTnr^^ dri __._.	 ...	
I I

, site vrsft 

The entire past st̀ h ̂^^ of year has t^eeri wasted ^.^5ile the distr-ict has fc^cused on its 
agenda of pratecting its 4p3iabi(ity whiie our children, teachers and staff';ave bc^en 
put at unnecessary ris'c. 7n distrirt has spent hundreds of thousands of dofPars on 
(awyers rather than tP.stjrig properly. 

MHS parents a 
district and the )`PA, k 
cPA and District to df} 

with you at your earlie 
lune 19, 2014 be4cause 
Administrator, is sches 
school.

We underst3nd y 
Ghildren's, teachers' and 
interv¢ntion, based an e

rtibers of Matibu Unites have tried to reason with t3ne 
le result. We now desperate4y need your heEp to direct the 
nore than 1,2.00 peopfe have s+c clearly statec: remove 
rrcftet3 our chilOren. We request,an in-person meeting 
ivenlence and, lf posslblef a conferenc+e call on or before 
ine 20, 2014, Jared 81umenfeld, [PA f'tegiorr 9 
to rsseet with Malfbu Uni;tes and aio a"toxJc tour" of the 

re extremely busy and your time is precious. B;it our 
Ps health is also fsrecious. Without your urgent help and 
s of the nast ten manths we are concerned that

q 6; 
06/'09/2014 5:57PM (GMT-04:00)
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appropriate acrtions will i 
opportunityto have a biri 
the EPA and the schooi ^d 
throuohout the fount"^ 

Ij 

"Ali Children 6E ^ 

Pfease con' 'act me to s t
^ 

ThanEc you For your assi,  

ReSpe `̂ *fiuiiy Yoturs,	^ I 
iI 

Jersnifer deNicoia	j 
%lalibu tJnires, Preside t 
310-848-5400 
;en(^?mali:)uunites.com  

www.MaIibuJnites.ca 
Sign Qur Petition to Re

t othenrifse be taken in a timeiy manner. This is an 
d, iii è-ehanging impact on how this PCB issue is h^andieel by 
rict to protec+ our chiidrern in Maiibu, acrass California, and 

rve a Ftea9thy Environnient" — U.S. EPA (website) 

a mPeting. 

ce vrith this time sensitive, critical issue, 

^e Cancer Causing PCBs from Schoois http://goo.gi/s14R30F  

06/09/2014 5:57PM (GMT-C4:00)



Eades, Cassaundra 
From:	 Haman, Patricia 
Sent:	 Monday, June 30, 2014 10:33 AM 
To:	 Mims, Kathy; Eades, Cassaundra 
Cc:	 Lewis, Josh 
Subject:	 Fw: Letter on winter barley as an advanced biofuel 
Attachments:	 6-30MD EPA delegation letter winter barley.pdf 

From Laura. Thanks! 

From: Vaught, Laura 
Sent: Monday, June 30, 2014 10:30:38 AM 
To: Haman, Patricia; Lewis, Josh 
Cc: Distefano, Nichole 
Subject: Fw: Letter on winter barley as an advanced biofuel 

New letter for system. 

From: Mahr, Tom <Tom.Mahr@mail.house.gov > 
Sent: Monday, lune 30, 2014 10:28:41 AM 
To: Vaught, Laura 
Subject: Letter on winter barley as an advanced biofuel 

Laura — Mary Frances gave me your name. Please find attached a pdf copy of a Maryland delegation letter to the 
Administrator urging that ethanol produced from winter barley be considered an advanced biofuel. A hard copy is being 
put in the mail today. 

Tom Mahr 
Policy Director 
Office of the Democratic Whip

1



Cnungress uf t4r UnitO Otttties 
Wttsilington, IDL 20515


June 30, 2014 

The Honorable Gina McCarthy, Administrator 
U. S. Environmental Protection Agency 
1200 Pennsylvania Ave 
Washington, DC 20460 

Dear Administrator McCarthy: 

We write to encourage you to seriously consider approving ethanol 
produced from winter barley as an advanced biofuel. Barley is grown in the 
Chesapeake Bay region as a winter cover crop. It is planted in the fall after 
corn or soybeans to use any remaining nutrients from the previous crop, 
helping to prevent nutrient runoff into the Chesapeake Bay. With an ethanol 
plant in Hopewell, Virginia, expected to begin operation later this year, a 
determination that winter barley-to-ethanol is an adva.nced biofuel would help 
develop a new domestic fuel source, improve water quality, and generate 
economic benefits for Maryland's agricultural economy by creating a market 
for this highly effective winter cover crop. 

For nearly two decades, Maryland grain farmers have provided financial 
support to small grains experts at Virginia Tech to develop barley cultivars with 
improved biofuel related traits. We understand that spring barley may not 
meet the standards for advanced biofuels, so we encourage you to 
consider winter barley separately. Approval of winter barley as an 
advanced biofuel would help diversify the operation of the Hopewell 
plant and contribute to its success in producing alternative fuels. 

With environmental advantages as a biofuel feedstock and side benefits 
for Chesapeake Bay revitalization efforts, we believe EPA should have a strong 
interest in finalizing the status review of winter barley for ethanol. 

Sincerely,

^i^"40 
STE	 YER	 BARBARA MIKULSKI 
Memberf ngress	 United States Senator 

PRINTED ON RECYCLED PAPER



The Honorable Gina McCarthy 

June 30, 2014
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JOHN DELANEY 
Member of Congress

^ ^^k-A^.A^► i 

ELIJAlikUMMNGS 
of Congress 

6 A. Le^5n 
C.A. DUTCH RUPP R ERGER 
Member of Congress

, 

DONN4 F. ED • RD 
Mgmb&Qf Congress 

/F#Z ' 
ANDY HARRIS 
Member of Congress

BENJAMIN L. CARDIN 
U ' d States Senator 

VO-k. 	/I&., 
CHRIS VAN HOLLEN 
Member of Congress 

R--'— 
SARBANES 

ember of Congress 



BENJAMIN L. CARDIN 
UNITED STATES SENATOR


MARYLAND

111.111nited ^tatcs ^cnatc 
Washington, DiZ 2ow-2oo4 

June 24, 2014 

The Honorable Gina McCarthy 
Administrator 
Environmental Protection Agency 
William Jefferson Clinton Federal Building 
1200 Pennsylvania Avenue, N.W. 
Washington, D.C. 20460 

Dear Administrator McCartlly: 

We are writing today to urge you to include consideration of a bicycle and pedestrian 
component as part of the NEPA process on the Amtrak Susquehanna River Bridge. 

Currently, Marylanders have no safe way to cross the Susquehanna River on foot or on 
bicycle, making the river the largest non-motorized gap on the Atlantic seaboard. This gap is an 
obstacle in Maryland's long term plans for enhancing non-motorized transportation in the state. 
A bicycle/pedestrian bridge over the Susquehanna would be a boon to local recreation as well as 
an economic opportunity. 

The Susquehanna Safe Crossing Coalition, comprised of a number of groups supporting 
bicycling and pedestrian opportunities locally and nationwide, has identified the upcoming 
NEPA process on the replacement or upgrade of Amtrak's Susquehanna River bridge as an 
excellent opportunity to fill this need. A pedestrian and bicycle crossing here would connect the 
communities of Havre de Grace and Perryville, as well as serve as a connection for several major 
trails in the area, including the East Coast Greenway running 2,900 miles through the Eastern 
Seaboard. Amtrak has expressed willingness to include bicycle and pedestrian access to their 
plans for the Susquehanna Bridge. 

I respectfully ask that you give all due consideration to this request, in accordance with 
established policies and procedures. Thank you very much. 

Sincerely, 

AA144aPA"'00	 r  
Barbara A. Mikulski
	

enjamin L. Cardin 
United States Senator
	

United States Senator 

Reply To:	 Reply To: 
^ 509 Hart Senate Office Building

	 ^ Tower 1 Suite 1710 
Washington, DC 20510-2004

	
100 S. Charles Street 

(202) 224-4524	 Printed on
	 Baltimore, MD 21201 

www.cardin.senate.gov	 Recycled Paper
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FRED UPTON, MICHIGAN	 HENRY A. WAXMAN, CALIFORNIA 
CHAIRMAN	 RANKING MEMBER 

ONE HUNDRED THIRTEENTH CONGRESS 

Congresso of the aniteb *tatez 
30ouze of Repregeutatibeg


COMMITTEE ON ENERGY AND COMMERCE 
2125 RAYBURN HOUSE OFFICE BUILDING


WASHINGTON, DC 20515-6115 
Majority (202) 225-2927 
Minority (202) 225-3641 

July 15, 2014 

The Honorable Jim Jones 
Assistant Administrator 
Office of Chemical Safety and Pollution Prevention 
U.S. Environmental Protection Agency 
1200 Pennsylvania Avenue, N.W. 
Washington, D.C. 20460 

Dear Assistant Administrator Jones: 

Thank you for appearing before the Subcommittee on Environment and the Economy on Tuesday, April 
29, 2014, to testify at the hearing on the discussion draft entitled the "Chemicals in Commerce Act." 

Pursuant to the Rules of the Committee on Energy and Commerce, the hearing record remains open for 
ten business days to permit Members to submit additional questions for the record, which are attached. The 
format of your responses to these questions should be as fol lows: (1) the name of the Member whose question you 
are addressing, (2) the complete text of the question you are addressing in bold, and (3) your answer to that 
question in plain text. 

To facilitate the printing of the hearing record, please respond to these questions and requests with a 
transmittal letter by the close of business on Tuesday, July 29, 2014. Your responses should be mailed to Nick 
Abraham, Legislative Clerk, Committee on Energy and Commerce, 2125 Rayburn House Office Building, 
Washington, D.C. 20515 and e-mailed to Nick.Abrahama,mail.house.gov . 

Thank you again for your time and effort preparing and delivering testimony before the Subcommittee. 

S' cerely, 

hn Shimkus 
hairman 

Subcommittee on Environment and the Economy 

cc: The Honorable Paul Tonko, Ranking Member, Subcommittee on Environment and the Economy 

Attachment



The Honorable Henry A. Waxman 

Despite testimony over the past seven hearings on TSCA that the new chemicals program under current law 
has largely been a success, the revised draft implements a number of substantial changes to this program. 
These include new exemptions for articles and byproducts, as well as a new analytical standard under which 
EPA must determine whether or not regulation "is warranted." The purpose and effects of these changes are 
not clear. 

1. Do other laws implemented by EPA require determinations of whether regulation "is warranted?" If so, 
has that standard been interpreted in the past as requiring a cost-benefit analysis? Has the "is warranted" 
standard posed any difficulties for implementation? 

In your written testimony, you suggested that these new changes would have an adverse effect on the new 
chemicals program, weakening current law. 

For instance, you state that EPA's risk management authorities for new chemicals under the discussion draft 
would be weaker than those in current TSCA. 

2. Please explain this concern in detail. 

The draft also weakens current law with respect to EPA's ability to respond where there is insufficient 
information. Under current law, when EPA receives a PMN for a new chemical and finds that there is 
insufficient information to evaluate the chemical's risks, EPA has a number of options, including requiring 
the development and submission of test data pursuant to section 4. The draft would curtail some of these 
authorities. 

3. What steps would EPA have to take under the revised draft to obtain the information needed for new 
chemical reviews? 

4. Would these steps take additional time and/or resources, compared to the current process, and if so, what 
effects could that have? 

There has been consensus among a broad group of stakeholders that chemicals should be held to a risk-based 
safety standard under a reformed TSCA. This has been part of EPA's principles for TSCA reform since 2009. 
You testified that the standard in the discussion draft is a"risk/cost balancing" standard similar to what exists 
under current law and that it "does not align with the approach delineated in [EPA's] principles." 

At the same time, you testified that EPA needs to have the flexibility to consider costs in risk management. 

5. In EPA's view, should costs of risk management options play a role in determining whether or not a 
chemical meets a risk-based standard? 

6. In EPA's view, should the Agency have discretion to consider costs in choosing among available risk- 
management options that would be adequate to bring a chemical into compliance with a risk-based 
standard? 

The Honorable John D. Dingell 

1. In 1976 I submitted report language in regard to weaknesses that exist in the current Toxic Substances 
Controlled Act. I stated it was essential for the protection of public health and the environment that EPA



have a firm mandate for a comprehensive approach to protection from hazards due to chemical 
substances. And, that such a success could only be achieved through legislative directives and adequate 
funding support. Mr. Jones, you state in your testimony that, in order to be successful, EPA must have 
the resources it needs to protect the American people from exposure to harmful chemicals. 

a. Under CICA, does EPA have the appropriate resources to quickly and efficiently implement the 
various framework, process, criteria, and guidance provisions which must be in place prior to EPA 
beginning action on specific chemicals? 

b. Under CICA, once EPA is able to take action on a specific chemical, does EPA have the resources 
needed to quickly and efficiently determine prioritizations, assessments, determinations, and risk 
managements? 

2. EPA has over 84,000 chemicals listed on its TSCA inventory, and little over 200 have been acted on in 37 
years. EPA has identified an initial work plan of chemicals for assessment which includes 83 substances, 
in addition to identifying several hundred chemicals on the Safer Chemicals Ingredients List. 

a. Under current TSCA, does EPA have the appropriate resources to complete more than 20 risk 
assessments per year on existing chemicals? Please answer yes or no. 

b. What kind of resources would EPA need in order to perform 10 to 20 more additional risk 
assessments per year? 

3. As you know, I have the privilege to live in the Great Lakes region, home to 20 percent of the world's 
fresh water supply as well as tremendous hunting and fishing areas. Many of my constituents have voiced 
concerns that CICA does not ensure adequate public health and safety standards needed for high-risk 
toxic chemical contamination found in this region. 

a. Would EPA be better able to regulate new and existing chemicals if they were granted the authority to 
set priorities for conducting safety reviews based on relevant risk and exposure conditions? 

b. If both chemical manufacturers and EPA had the ability to asses and act on priority chemicals like 
those potentially found in the Great Lakes, would EPA be better able to regulate those chemicals in a 
timely manner?



RAH(ini-a 19Ox[fi CAtJFORNIIi. CH44tf.7.bY 

. . ,. : .`,R Gl,i{K	A.':ARE	CY.,VIC3Vfr"  
.l^ r	!'4q(^..!	..^!tri:•:J	JAM°ISai.	..	.	.	,^.....,., ..	...,.	.	^	.	.

: .	,.	.	..	.. ... ^	.	.	 Jl.alt:	.	...	. ..	..	.	i .	.	..	..	..	.	.,	, 
.	.	^	.	.	...	.	.	..	JfF	.	^	.	....	.. 

: f^	..	..	'	f.l , ...	
:......
	...	

..	^	^	
r, 

aa i	.	,	;,	.	..	.	_.... 

	

.	. . .	.	 ,: w;:

^:^.ilitcd 	 tams e5.^ ciliitc 
CC7fUMITTEE ON ENVIRO('JViENT AND PUE3LIC WORKS 


V`:rlrHih:(i?tJN. DC )05'10-6175 

Marcli 5, 2014 

Cht•is Grundler
, Director, Oflice of Transportation and Air Quality 

U.S. Environinental Protection Agency 
1200 Pennsylvania Ave., NW 
Wasliington, DC 20460 

Dear Director Grundlet° 

Thank you for appea►ang before the Committee on Luvironment and Public Works on Deceinber 
11, 2013, at the hearing entitled, "Oversight I-Iearing on Doniestic Renewable Puels." We 
appreciate yrour testimony and we know that your input will prove valuable as we continue our 
work on this important topic. 

Itinclosed at-e questions for you that 11ave been st►bmittect by Serlators Boxer, Baucus, Carper, 
Cardin, Gillibrand, Vitter, Wicker, and l^ischer for the heat-i►ig record. Please subtnit your 
answers to these questions by COB March 19, 2014, to the attention of Mara Stark-Alcala, 
Senate Comnlittee on ?^nvironment and Public Works, 410 Dirksen Senate Office Buildinf;, 
Washin gton, DC 20510. In acldition, please provide the Comtnittee witlx a copy of'your answers 
via cleetronic niail to Mara	 'I'o Cacilitate the publieation of the 
record, please reproduce the duestions with your responses. 

Again, thank you for your assistance. Please contact Joe Metidelsotl of t11e Majority Staff at 
(202) 224-8832, or Mar g aret Caravelli ot'the Minority Staff at (202) 224-6176 with any 
questions you may have. We look fiorward to reviewing your answers. 

Sincerely, 

Barbara Boxer	r
	

I)avid Vitter 
Chairman	 I

	
Ranking Mcmber 

,..^.iCD0 .i4.



Environment and Public Works Committee Hearing

December 11, 2013


Follow-Up Questions for Written Submission 

Questions for Grundler 

Questions from: 

Senator Barbara Boxer 

I. The Renewable Fuel Standard was designed, in part, to incent infrastructure investments in 
renewable fuels use by creating a stable and expanding market for such fuels. How will EPA's 
Proposed 2014 Volume Standards incentivize expanded renewable fuels infrastructure in the 
U. S.? 

2. Can you please explain the specific steps the EPA has taken to address individual cases of RIN 
fraud? What agency's actions have been taken to prevent future cases of RIN fraud?



Senator Max Baucus 

1. Did EPA review the change in market conditions for the oil sector or the renewable fuel sector if 
your proposed 2014 blending targets were to be adopted? What are the results of these 
analyses? 

2. How do you believe your proposed 2014 blending targets will affect the status of infrastructure 
investments to deliver renewable fuels? 

3. How does EPA analyze the effects of the interaction between its annual blending targets, review 
and approval of new feedstock pathways, and other complementary federal programs such as 
loans, loan guarantees, and grants from the Departments of Energy and Agriculture? 

4. What has EPA done to address individual cases of RI1V fraud and other potential manipulation in 
the R1N market as well as what systemic steps you have taken to address these issues? 

5. Is it legal to use E15 in a motorcycle?



Senator Thomas R. Carper 

1. Mr. Grundler, can you tell the Committee what the EPA has done to increase transparency in the 
RIN markets? Does the EPA intend to do more? Are there tools that could help the agency 
increase transparency that are not legally available to you now? 

2. Mr. Grundler, under EPA's analysis in the recent 2014 proposed rule, the EPA has determined 
there is not the available infrastructure to handle the increased levels of biofuels required under 
the Clean Air Act. If the EPA adjusts the RFS downward to meet the current infrastructure, what 
drives new investments in infrastructure to handle future volume requirements? Can you tell the 
Committee, how does this nation get past the blendwall under the current proposal? How can this 
country incentivize the increased investments in E85 pumps, E15 pumps and vehicles that are 
optimized for future ethanol blends? 

3. Cunrently, car companies are starting to make adjustments to meet Tier 3 emissions standards. 
Can you tell the Committee if the EPA is working with industry to incentivize the production of 
vehicles that can run on future ethanol blends? If not, why not? 

4. Many small and mid-range refineries do not have the capabilities to blend and must buy many or 
all of their RINs on the market. As a result, high and volatile RIN prices have had a large impact 
on these refineries. As the RFS continues, what can be done — if anything - to assist these smaller 
refineries? 

5. Do you believe your proposal will impact future advanced biofuel investments — if not, why not?



Senator Benjamin L. Cardin 

1. Are the challenges of the blend wall the primary driver behind the proposed reduction in 2014 
RVO (renewable volume obligations)? 

a. Is ethanol the fuel additive that causes blend wall problems? 

b. Do biodiesel and advanced "drop-in" biofuels contribute to the blend wall problems? 

2. Since the advanced biofuel industry generated 3.2 billion gallons worth of RINs in 2013 and most 
of these fuels do not contribute to the blend wall problem, why is EPA proposing to reduce the 
advanced biofuel volumes for 2014 to 2.2 billion gallons? 

3. Could you explain how the Monte Carlo system EPA proposes will reflect the actual gallons 
being produced? 

4. Will the mean you are proposing most likely always under estimate actual production? 

5. If biomass based diesel pool produced around 1.7 billion gallons why is EPA proposing the 
mandates to be kept at 1.28 for both 2014 and 2015? 

6. Why has EPA been struggled over the last several years in moving new pathways for biofuels as 
well as updating the general rules governing the biofuels industry? 

7. What happens to the proposed cellulosic mandate for 2014 if EPA completes its Pathways Two 
Rule after you announce the RVOs? 

a. Won't millions of gallons have been added that are known to be coming but are not included 
in the target? 

8. What consideration is EPA giving to the negative market signals to advanced biofuel industry 
investment community that may result from the proposed reductions to the advanced biofuel 
volumes for 2014? 

9. If the blend wall is the primary driver for the proposed RVO, why is EPA cutting 40% for 
Advanced Biofuels off the 2007 statutory requirement and less than 10% for corn ethanol? 

10. Is the conventional ethanol sectors now mature enough at the E10 blend wall to no longer need 
the artificial support of a RFS mandate? 

11. Why doesn't the EISA waiver process (Section 211(o)(7)(13)) need to be amended to better 
protect livestock and poultry producers by having hard triggers on feedstock supplies and prices? 

12. What guarantees can EPA provide consumers who own and operate lawnmowers, generators, 
boats and cars that they will not mis-fuel? 

13. As the statute requires increased volumes of ethanol in the fuel supply, what guarantees will 
consumers have that they will be able to purchase EO and E10 at an affordable price? 

14. Do you feel that a label simply notifying the consumer of an E15 pump, a label that doesn't even 
warn of the potential hazards of misfueling, provides the adequate assurances against misfueling?



15. If the majority of ethanol plants are failing to achieve the greenhouse gas reduction for ethanol, 
how confident are you that the industry will meet future greenhouse gas reduction requirements? 

16. By your assessment, has the body of scientific work published since 2005 indicated that the 
overall environmental and human health impacts of corn ethanol are now more significant and 
widespread than previously thought?



Senator Kirsten E. Gillibrand 

Currently, the USDA provides resources and support for biofuel infrastructure and development 
through programs like the Biomass Crop Assistance Program (BCAP). For 2014, EPA has 
proposed lower renewable volume obligations for refiners and importers of petroleum based 
gasoline or diesel fuel despite the production of more biofuel than originally anticipated. Can you 
explain the impact that this reduction will have on advanced biofuel production activities funded 
by BCAP and on rural economies? 

Eleven States and the City of New York have implemented or proposed using more biodiesel for 
all diesel fuel and/or heating oil sold in those regions. This increased demand for biodiesel 
suggests an expanding market for biodiese) producers. Why then is the 2014 proposed biodiesel 
production target set below the projected 1.28 billion gallon production estimate for 2014? How 
will this proposed reduction impact the emerging biodiesel market in New York State and New 
York City?



Senator David Vitter 

l. The Energy Information Administration estimated the following for U.S. consumption of ethanol: 
12.9 billion gallons in 2010, 12.9 billion gallons in 2011, and 12.9 billion gallons in 2012. It may 
be around 13 billion gallons for 2013. Given your Agency's 2014 proposed RVO, what is EPA's 
projection of ethanol consumption in 2014? 

2. Does EPA's proposed 2014 RVO actually cut corn ethanol consumption from where we are this 
year(2013)? 

3. Please describe EPA's authority to reduce the advanced mandate by the amount of the cellulosic 
mandate and why EPA decided to exercise that authority in the proposed 2014 RVO. 

4. Please describe how EPA concluded that the blend wall exists. 

S. If EPA were to promulgate increased volumes (higher values) for ethanol in 2014 (closer to 
statutory levels), how much E85 would be necessary to achieve such blending requirements? 
How much E85 is currently being used? 

6. Since July of 2010 EPA recorded the price of every RIN transaction. How does that square with 
comments that RINs are really free? Are RINs really free? 

7. Was EPA's E15 testing protocol specifically designed to test more than the emissions control 
system on MY2001 cars, or were the parameters limited to the emissions control device with only 
observations on the rest of the car? 

8. Why were the 2013 and 2014 rules so late? What measures are being taken to ensure the rules 
come out on time in future years? 

9. Does EPA have an estimate for the total cellulosic capacity under construction? Does EPA have 
an estimate for the total other advanced (non-biomass based diesel/non-cellulosic) capacity under 
construction? 

10. Please describe the key assumptions behind the Monte Carlo analysis used for the proposed 2014 
RVO and in particular the cellulosic numbers. Why is this process more accurate, particularly 
when considering the production numbers for 2013 and the fact that the cellulosic industry is on 
track to reach only 11 % of the target set in August? 

11. In California, due to the state's Low Carbon Fuel Standard, Brazilian ethanol is a primary 
compliance mechanism. What impact will your rule have on California's Low Carbon Fuel 
Standard? 

12. During EPA Administrator Gina McCarthy's nomination process, she was asked if EPA was 
considering or had plans to establish a Low Carbon Fuels Standard and the response was 
negative. Is that still the case?



Senator Roger F. Wicker 

1. Despite the fact that ethanol cannot be added to diesel fuel — and biodiesel cannot be added at 
more than 5% - the total renewable volume obligation for refiners includes both their gasoline 
and diesel production. Has the EPA considered how this disproportionately affects refiners who 
produce more diesel than gasoline? 

2. Studies conclude that gasoline with 15 percent ethanol, or E15, can cause premature engine 
damage and reduce fuel efficiency. A number of auto manufacturers have already said warranty 
coverage would not apply to vehicle damage resulting from gasoline with the higher blend of 
ethanol. What are the risks of expanded use of E-15 to automakers and gasoline-using 
equipment? 

3. Can you please comment on whether EPA has considered the significant volatility in the grain 
markets caused by the renewable fuel mandates, specifically addressing corn prices?



Senator Deb Fischer 

Until the Agency issued its proposed rule establishing 2014 Renewable Volume Obligations 
under the RFS, EPA's consistent and carefully balanced implementation of the RFS has 
previously provided cellulosic and advanced biofuel developers and investors with the confidence 
that if they can 12roduce these biofuels, there wrll be a market tor them. This has helped biofuel 
producers overcome the challenges in meeting production goals due to innovation scale-up and 
perfecting first-of-a-kind technology. I have heard from advanced biofuel producers who say 
that your proposal breaks the fundamentals of the RFS by eliminating the certainty around the 
market for their product. Given this, where do you see the industry going in the next few years 
given the devastating impact that the Agency's proposed rule would have on the sector if 
adopted? Please explain the most important mechanism you see in your proposed rule that will 
continue to drive investment in the advanced biofuels space. 

2. Due to regulatory delays.within EPA, a number of producers and investors continue to wait for 
evaluation and approval of their RFS feedstock pathways. This in turn prevents from scaling up 
to commercial production of cellulosic and advanced biofuels. 

a. Is EPA on track with its approval of enough diverse feedstock pathways to ensure that 
producers from all regions of the country can help us meet our RFS goals? 

b. How many pathways has the Agency approved, and what is the average length of time it 
takes for a new applicant to receive approval? 

c. How can EPA expedite additional pathway approval in the near future, so U.S. companies 
can continue to deploy innovative technologies and produce the additional volumes necessary 
to meet our cellulosic and advanced biofuel volume goals? 

3. What steps has EPA taken to address RIN fraud?



HAROLD ROGERS	 --	` PLEASE RESPOND TO: 
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WASHINGTON OFFICEi 
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CHAIRMAN
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July 24, 2014 
The Honorable Gina McCarthy 
U.S. Environmental Protection Agency 
1200 Pennsylvania Avenue, NW 
Washington, DC 20460

Dear Administrator McCarthy: 

The United States increasingly depends on the compost industry as a component of solid waste management 
programs. We are concerned that the viability of the composting industry may be threatened by the use of 
persistent herbicides, a new class of herbicides used to control broadleaf weeds. These herbicides do not break 
down during composting which causes the compost to be toxic to plants such as vegetables and ornamental 
plants. Since persistent herbicides do not degrade they follow the plant to which they are applied throughout 
the lifecycle. 

We have heard from several constituents in the composting industry who have expressed their concern that the 
presence of these persistent herbicides taint their compost product and can harm create hardships for 
Kentucky's agricultural and equine industries. As the "Horse Capital of the World," Kentucky is home to 
320,000 horses. The disposal of manure and bedding is of special concern considering one horse produces 9.1 
tons of manure per year. If persistent herbicides are applied to hay, the residue may remain for several months 
to years. Horses then eat the hay and if the manure is composted, the toxic herbicides persist. 

Composting is a practical solution for waste management. If horse farms are unable to cheaply and efficiently 
remove horse manure, this will have serious economic and environmental impacts, as compost facilities refuse 
to take horse manure and the potential for water contamination. 

As your agency reviews the re-registration of Picloram, Clopyralid, and Aminopyralid under FIFRA, we hope 
the agency will consider the impact these products have on a wide range of industries and require them to break 
down in the composting process. 

/i^^l ^	-t---, 
AROLD ROGERS 

Member of Congress

Sin erely, 

ANDY BARR 
Member of Congress 
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.luly 29, 2014 

Ms. Laura Vaught 
Associate Ad►iinistrator for Congressional and Intergovennnental Relations 
Fnvironcnental Protection Agency 
1200 Pennsvlvania Avenue N W CZaom 3426 Arn 
Vdashin^ton, DC 20460-000I 

Dear Ms. Vaught: 

Fncloscd, please find a copy of the e<rrrespondenee Senator t3oxer received from Ms. Jemnifcr Chu 
regarding a matter pertaining to the decision of the l^nvironmental Proleetion Agency to discontinue support 
of ttic 1-lealthy l:nvironments Child I)evelopment Center in San f'rancisco, Californi.a. 

I arn forwardinc the attached for your i-eview and consideration. Any information you can providc in 
response to the concerns e:xpressed by Ms. Chu will be most apprecia.tLd. 

`I'hank you for your assistance in this m 4ftQL.4A6Ag respond to Senator l3oxer's Oakland officc, 
attention: Madcline Pea.re.	^  

^ 

^'Y"c°"7ose Vizcaino 
I)irector of Consfli 

E.1V:mp ^ 
F:nelosurc 

cc: Ms. Jennifer Chu 

^r :^;,v:•iltlF:^	^f^^^cr,tlr^o-^k,.. • l.tr.; l	r;^,^	^ftF^_.^ 

2	 .	..I^.,^IEiFLI(	i.^^.....l.

,-p)ltq	.It.•TI?l^l.^^^^	 •.	;,iRt'.F^r	 _la	i^^^,  
i
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1)o1C'-: .1^cUte; 2^i, 2(}1'1 

(lflice oC U.S. Senatc7r Iiarhara I3o:tict 
70 \t'ashington Str^cet, Suit.c 20:3 
C)ahlarxl, CA 9-t607 
l^ax: (202) 221-0454 

1)c-:1i sc+ualtzr 13o:rcr: 

1 arn a tcdcr.>Ze;c>eerntrtent crnlrlopec rtt_'1 I['I3 atrel ^urt rrritiug tc^ protest the intheneling closttrc: cri' tlre 1'ecletailly fltncled 

l le.-tit.hy httviroruttent:s Cltilcl llevelopnient. Ccnt.cr ("I icaltlty En6ront.trents") lcrc:atecl in tlrc; El'A huilclitit; in San Franciscn 

tcurrenrly Icrcatr(l ar 95 1 larolrorrte Stree.i irr SOMA). Wherr we enrolle.d utu lltert-5 i rrto'rrtlt old baby at l}riti clrild care 
t.uility' it rvas Kritlr tlrc uncierstandittg that- tlrc I^:I'A Ita(i l)larrs crawrt up to ntove tlte childcarc lacility t.o 75 I iacvthorne whert 

nccir hnildottl u<ts cctrrrl>letc:.	'1'hc plans were even clissetninatecl to the parents fi)r tlreir 13ertts=il. "^Vc. gak •c 1.11) our slmce. ai

criher cltilrlcare tacilities as >rx'e de<'ideci t°lrat our ehilcl would 1e ahle t.o enjoy thc ecurtinuity of a fecleral etayc • are sitirarion t11at 
%Votald provicic Iriglt qttality stable care tlrrougli kirtdergartcn. 

1 ast week, we r,t•ere infotirrecl tlrat the EI'A Itad chataged thcir lrlans and rro lor^ger hadd plarts ti> ittcluele a claycrrc lacility in 
thr.ir littilcl<ntt arrd Liiat I lcalthy l:nvironrnerrts cvonlcl bc losing their Icase in Arta,ntst 2015. Aciclitionaliy, the: cltilcicart: 
otretrtt.cx ("Ilr-ight.Tlorizorrs") is urr:rblc: t.o prcrrricle trs with anyassurances oflic>w lcrrrgt.hc ccrttcr tir • ill corrtinvc tcr operatc 
f;ix'<:n the trncc:rtztinty c>£ craollrneirt, ctc.	I3right. I 101-izurts is rtert able to secttree arry rcl>l<uement space given tlre extrctnely 

t.ight re^tl cst+te In^uket here in Sart l^rancisco ,u, tizis timc. C.l:ivcit t-tte sca.rcity oCcltildcrtte arxl tlre t:y-pical year-long " aiting 
lists ttt.rt prtrents typically lravc t;o et7dttre Itere in San Francisco, t}re c:losttrc: ol • thc 1?I'A cltilcic:rtre f<•tcilit.y cle^ils yet arto(lrer 
1} low to the zvorking larrrily (aucl rrtorc: slrecitically, ihe ti:dcrail goverrtuicnt rwo7 •ker t;unily) in San Francisco. 1 Icre we har•e yet 
ane>thex helltr'ctiret- of how liunily°-rtn4i-iendly b(.)th the fedet<tl -!*rver-nnren_t anc] the city of `ian Francisco arc bcc:otning. 
(;SA jmovi(lccl t.he fi>llcnvint; reason I<:,r closirt •g thc lacilir ) ict a FAQ ilrat «>as circtil<ticcl to parents o1 • tlte dayc<uc lacility: 

Why is GSA dissolving child care sponsorship with Healthy .Environr^ex^ts Child Development 
Center^ "_	

_ ___	_  

The US Environmental Protection Agency (EPA) has notifi-ed G,SA that EPA can no longer 
support a child care center due to ehanging demographics. GSA examined the federal 
government worhforce in the neighborhaod surrounding Healthy Environments and found that 
there is not a suffYcient population to support a child care center. 

1'cr th, t;AU, sotnc of dre fedeaaI rcorkfor<c is cti t;ihle to rca,,e in tltc ncxt.11 ye.ats ;trt(l here at 111'1), atr evc.tz higllci 
1>ercctttage are rrairemcrrt.eaigihle. WIto will l)e I:+_king tltese goverrtrnc.nt wntkers' placcs? C,k .rrly, yotrngrrr i'<'orl.crs wi11 bc 
rc.f,lacing tltc>se vdho arc rctirint;' artd tliey rti'ill rree.cl scivices strch as dayc.are.s. I1 t1re, fc.dc.rai governrncrtL is tcr corrtpetc Nr'itll 

pti^ate sc;ctor •jol>s (eslxcially Ircre irt the 13ay Area, vcit#t suclt a high (-,o,t Ofliking), it c'bill rreecl to comlaete witlz lirznily- 
li-iendly scrrices sucl7 a.s t:e<]cr<tily rint- clay'carcrs. '1'o say that eurrent dernographics cic> not snpport a c:hild r • .u'e ccntcr is 

shcrrtsiglrted ancl cic>es nol take into account t.lrc futttre of the feileral t;overrrrnent. 

,'lclditionally, it is clear li'om thc ^+ ritlists il.rat cxterrd for ycars here irr San Fr<urcisccs at high < luality <laycares that. t rerc is a 

lru,ge necci itr the gZeatel conrrrrtrnit:y for chilcl care. hr the I3ay Area, c sl>ccial.ly % ort ago'<-ernrnctrt s.ilary, clual-wurkirrg parcnt 
houselrc>I<lsur, t.he nortn, not^. tirc exception. Closing Elealtlty I^.nviroz^tnrents is in <lucct corttla,-ention rvith tlre "G^'orkiitg 
l^srtnilics Stttnrrtit:" wltich ltaplaenctl txrday <nid which President OYaa.rna is suPpordnk. As I'resic.ierrt C)bam.r rrretttioned

(b) (6)
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torlati-, chikl c.are "is a basic ne,e,d." WIiere are ^v<>rkirig 1<intilic:s to go for c{ualit:y child carf: }iere in t3ie Ilay Ai-ea if tlic 
Iccici^tl ^^cwetnrrzr,rit is in the Itrocess of closing dowrri cl►ild care ceniers? I'd tttgL y<nt tt^ help the I;1'i1 re.c<tnsider their 
dccisicni 10 shu(, down I'Ie,ilth_y Er►viratrtnents irt San Frxnciscu. 1'4e.ase hellt t:<,) supp<xt, fedca<rl wctrkirag fatiiilies, like rrniiie. 
1mre. iri Saii Fiancisc,a by kee.picig I Icaltlty 1:nvirorttnents ope-n. 

4iiic^°rely,	,
_. 

(b) (6)



WASI-IINGTON, DC 20510 

August 12, 2014 

The Honorable Gina McCarthy 
Administrator 
U.S. Environmental Protection Agency 
1200 Pennsylvania Ave., NW 
Washington, DC 20460-0001 

Dear Ms. McCarthy: 

We write to request the status of the ongoing review and the expected timeline for 
finalizing an agreement between U.S. EPA, Region 3, and Sparrows Point Terminal, LLC, 
the prospective purchaser of the 3100 acre former Bethlehem Steel & RG Steel property 
located in Baltimore County, MD.; referred to locally as Sparrow's Point, 

It is said of Spar• rows Point that the "steel made there built America." While the steel 
that built our nation's skyscrapers still holds strong, the thousands of jobs that Sparrows 
Point built for middle-class families in Baltimore disappeared when the mill closed its doors 
in 2012. Despite losing their livelihoods, our constituents did not lose their sense of 
community, and remain hopeful that they will soon have an opportunity to get back to work 
and provide for theii- families. 

We are hopeful that the proposed redevelopment of Sparrows Point will bring back 
economic vitality to this area, and ensure my constituents a solid economic future. We 
request the status of the ongoing review related to this project and the expected timeline for 
finalizing an agreement. 

Please give this matter appropriate consideration, and send your response directty to 
Senator Mikulski's State Director, Lori Albin, 901 S. Bond Street, Suite 310, Baltimore, MD 
21231 and Senator Cardin's Project Director, Ann Jacobs, 509 Hart Senate Office Building, 
Washington, DC 20510. 

Thank you very much for your consideration, We look forward to hearing frorn you. 

Sincerely, 

Barbara A. Mikulski	 Benjamin L. Cardin 
United States Senator	 United States Senator



































BARBARA A. MIKULSKI, MARYLAND, CHAIRWOMAN
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CHARLES E. KIEFFER, STAFF DIRECTOR 
WILL.IAM D. DUHNKE III, MINORITY STAFF DIRECTOR

,Ullmted ^Rates ^$enate 
COMMITTEE ON APPROPRIATIONS 

WASHINGTON, DC 20510-6025

http:/,'appropriations.senate.gov 

September 4, 2014 

The Honorable Gina McCarthy 
Administrator 
United States Environmental 
Protection Agency 

1200 Pennsylvania Avenue, NW 
Washington, DC 20460 

Dear Administrator McCarthy: 

This letter is to request an extension of the detail of Ms. Rita Culp of the U.S. Environmental 
Protection Agency to the Senate Committee on Appropriations effective October 1, 2014 and 
ending on January 31, 2015. The detailee is requested to assist the Majority staff of the 
Appropriations Subcommittee on the Interior, Environment and Related Agencies during the 
fiscal year 2015 appropriations process. The assignment will be on a non-reimbursable basis' 
with the U.S. Environmental Protection Agency continuing to cover Ms. Culp's salary, benefits, 
and related expenses, including travel, for the duration of the assignment. 

Thank you for your consideration of this request.

Sincerely, 

BARBARA A. MIKULSKI 
Chairwoman 

BAM:tc 



THE WHITE HOUSE OFFICE

REFERRAL 

TO: ENVIRONMENTAL PROTECTION AGENCY 

ACTION COMMENTS: 

ACTION REQUESTED: DIRECT REPLY W/COPY 

REFERRAL COMMENTS: WHITE HOUSE WOULD LIKE FOR YOU TO FURNISH A JOINT RESPONSE 
BETWEEN YOUR AGENCY, LABOR DEPT. AND DEPT. HOMELAND SECURITY AND HAVE NSC REVI 
RESPONSE BEFORE IT IS SENT TO WRITER(s) 

DESCRIPTION OF INCOMING: 

ID:	 1140230 
MEDIA:	 LE1TER 
DOCUMENT DATE: May 20, 2014 
TO:	 PRESIDENT OBAMA 
FROM: THE HONORABLE GEORGE MILLER 

U.S. HOUSE OF REPRESENTATIVES 
WASHINGTON, DC 20515 

SUBJECT:	ENCLOSES THE FINDING FROM GAO'S REPORT ENTITLED CHEMICAL 
SAFETY: ACTIONS NEEEDED TO IMPROVE FEDERAL OVERSIGHT OF 
FACILITIES WiTH AMMONIUM NITRATE AND RECOMMENDS ADMINISTRA 
AND REGULATORY ACTIONS TO CORRECT DEFICIENCIES 

PROMPT ACTION IS ESSENTIAL -- IF REQUIRED ACTION HAS NOT BEEN TAKEN WITHIN 9 WORKING DAYS OF RECEIPT, 
UNLESS OTHERWISE STATED, PLEASE TELEPHONE THE UNDERSIGNED AT (202) 456-2590. 

RETURN ORIGINAL CORRESPONDENCE, WORKSHEET AND COPY OF RESPONSE (OR DRAFT) TO: DOCUMENT TRACKIN 
ROOM 562, OFFICE OF RECORDS MANAGEMENT - THE WHITE HOUSE, 20500



THE WHITE HOUSE 
DOCUMENT MANAGEMENT AND 

TRACKING WORKSHEET 

DATE RECEIVED: May 28, 2014 
NAME OF CORRESPONDENT: THE 
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President Barack Obama 
The White House 
1600 Pennsylvania Avenue, NW 
Washington, DC 20500 

Dear President Obama: 

Following the massive ammonium nitrate explosion on April 17, 2013 at West Fertilizer, wh ch 
killed 14 responders, caused at least 226 injuries and leveled a major portion of the town of 
West, Texas, Members of Congress asked the Government Accountability Office (GAO) to 
assess whether there are regulatory gaps that leave workers and nearby communities 
inadequately protected against similar catastrophic events. This letter highlights the findings 
from GAO's report entitled Chemical Safety: Actions Needec/ t improve Federal Oversight f 
Facilities with Ammonium Nitrate and recommends admin thve and regulatory actions to 
correct deficiencies. 

Ammonium nitrate is stored and used in communities all across the United States, putting un old 
numbers of Americans at risk of experiencing a catastrophic event stemming from poorly 
regulated ammonium nitrate storage facilities, similar to the West Fertilizer disaster, We urg 
you to carefully consider the implementation of GAO's recommendations in order to better 
protect the safety of responders. and residents in communities across the country. 

The widespread use of ammonium nitrate fertilizer —coupled with inadequate coordination nd 
oversight by federal agencies charged with worker and community safety—has created conc rn 
that more catastrophic incidents could be imminent, unless real change is made in the way th s 
commodity chemical is stored and handled in communities all across the United States. 

We applaud your leadership in issuing an Executive Order on Improving Chemical Facility 
Safety and Security, which directed federal agencies to improve operational coordination wit 
each other, as well as.with state and local partners, and to modernize policies, regulations, an 
standards. We eagerly await the results of the Working Group set up to review this matter. 

The West Fertilizer facility was not an unusual facility. According to a report in the Dallas 
Morning News, 20,000 people live within a half mile of the over 70 sites in Texas that report d 
having large stores of ammonium nitrate 1 , with many of those sites using wood or other 
combustible materials to store the chemical. Ammonium nitrate has been involved in numer us 

Dallas Morning News, June 9, 2013, http://res.dallasnews.comlinteractives/WeSt/O6O9POifltSOfCOflCerfl.html



President Barack Obama 
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other major incidents in both the United States and Europe since 1986. A 2001 explosion in 
France caused 31 fatalities, 2,500 injuries and widespread community damage. As of Augus 
2013, over 1,300 facilities in 47 states have reported the storage of ammonium nitrate to the 
Department of Homeland Security (DHS), but numerous obstacles have prevented the DHS om 
obtaining a complete count of facilities. Further complicating matters, the Occupational Saf ty 
and Health Administration (OSHA) lacks information about facilities containing ammonium 
nitrate, and lacks the resources to provide adequate oversight. At its current staffing and 
inspection levels, it would take federal OS HA— an estimated 139 years to inspect each 
workplace under its jurisdiction just once.2 

Major Data Gaps: DHS's database captures only a fraction of the ammonium nitrate stora e 
and blending facilities in the U.S., and cannot be relied upon to identify the location of such 
facilities. GAO sought to quantify that gap and found that as few as one-third of the facilitie 
reporting ammonium nitrate storage to state agencies also reported to DHS. 3 Some of the la k of 
reporting to DHS may be due to non-compliance; however, other facilities are not required t file 
with DHS because they are exempted by statute, rules or reporting thresholds. 4 Additionally 
GAO was unable to quantify the extent of potential reporting gaps, because officials in some 
states would not provide information on the location of ammonium nitrate fertilizer storage 
facilities to GAO due to differing state interpretations of whether the Emergency Planning d 
Community Right-to-Know Act (EPCRA) restricted such release. 5 Whether this obstacle co ld 
be faced by other federal agencies should be assessed. 

Lack of Data Sharing: GAO reported that DHS does not currently share its facility data wi h 
OSHA, which impairs OSHA's ability to design a targeted inspection program to monitor 
facilities storing and handling large quantities of ammonium nitrate. OSHA also bases its 
targeting for high hazard chemical facilities, in part, on facility reporting under Environment 1 
Protection Agency's (EPA) Risk Management Program (RMP). While EPA shares informat on 
with OSHA on a quarterly basis, ammonium nitrate is not listed as a covered chemical under the 
EPA's RMP regulations, thus leaving both agencies unable to provide adequate oversight. 

2 Death on the Job, May 2014, AFL-CIO, pp. 192 
For example, only 52 of 189 facilities in Texas reporting ammonium nitrate storage were also reporting information to DI-S. 

' Such as those operated or regulated by MTSA, DOE, DoD or NRC, engaged in agriculture, or fall below reporting threshlds. 
Of the states queried by GAO, Tennessee and Missouri would not provide data on facilities with ammonium nitrate, conteding 

that EPCRA limited information disclosure only to inquiries about hazardous material present at a specified facility.
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Outdated and Ineffective OSHA and EPA Regulations: 

• OSHA's Explosives and Blasting Agents Standard covers ammonium nitrate storage d 
handling, but it has not been updated since 1971 and contains gaps that may allow uns fe 
facilities to operate and poor planning to continue. For example, the outdated standar 
continues to allow the use of flammable materials for the construction of ammonium 
nitrate storage bins. 

• OSHA's Process Safety Management (PSM) standard and the EPA's RMP rule both 
exclude ammonium nitrate. OSHA previously considered expanding its PSM standard in 
the late 1 990s to add reactive chemicals, such as ammonium nitrate, but this effort ce ed 
in 2001 under the Bush Administration, In 2002, the Chemical Safety Board also 
recommended that OSHA and EPA cover reactive chemicals under their respective ru es. 
The OSHA PSM standard contains a "retailer" exemption, further limiting the standar 's 
reach. 

• A recurring appropriations rider prevents OSHA from inspecting at least 60 facilities 

storing ammonium nitrate because the facility employs 10 or fewer employees6. 

Lack of Fertilizer Industry Knowledge of OSHA Requirements: OSHA's requirements fo 
storing ammonium nitrate fertilizer in its Explosives and Blasting Agents standard are not we 1 
known by the fertilizer industry. For example, only one in four material safety data sheets 
prepared by manufacturers of solid ammonium nitrate even listed OSHA's Explosives and 
Blasting Agents standard as applicable to storage and handling of the chemical. It is 
understandable that the industry lacked awareness of OSHA's requirements. Prior to the We t, 
Texas explosion, OSHA had cited only one facility for violations of its ammonium nitrate 
storage requirements in its over 40 year history and that was in 1997 in Florida following an 
employee complaint. OSHA's release of a chemical advisory in August 2013 and a February 
2014 letter to facilities have helped to clarify how OSHA's existing regulations apply to fertilzer 
facilities. However, additional compliance assistance from OSHA is needed. 

Other Industrialized Countries Have More Protective Standards for Ammonium Nitrat 
Countries in the European Union and Canada have developed far more protective ammonium 
nitrate standards than the U.S., including prohibiting the use of wood for storage facilities, 
mandating routine inspections and requiring risk management plans. 

6 This appropriations rider was first adopted in 1983. It exempts those establishments with 10 or fewer eniployeesthat are w thin 
an industry classification where the injury and illness rates are below the national average, except where there is a fatality, 
multiple hospitalizations or an employee complaint. The rider contains no exception for processes which pose a risk of 
catastrophic explosion or chemical release.
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Recommendations:  

As noted by the GAO, major gaps must be filled and loopholes closed in order to assure adeqiate 
protection for workers and communities from the dangers of improper storage and handling o 
ammonium nitrate fertilizer. We urge the Administration to adopt the following 
recommendations, based on GAO's findings: 

As GAO noted, an appropriations rider prevents OSHA from inspecting at least 60 facilities 
storing amnionium nitrate because the facility employs 10 or fewer employees. We applaud 
urge your continued support for a provision in your Fiscal Year 2015 budget request for the 
Department of Labor, which would allow OSHA to carry out inspections at small businesses 
(with 10 or fewer employees), excluding small family farms, if such establishments have 
processes with highly hazardous chemicals covered under the OSHA Process Safety 
Management Standard or the EPA's Risk Management Program. 

Almost every state has some communities at risk of experiencing a catastrophic event stemming 
from poorly regulated ammonium nitrate storage facilities. The GAO has identified actions tFat 
should be taken to mitigate these risks. We urge you to give GAO's recommendations careftl



GEORGJI MILLER 
Senior Democratic Member 
Committee on Education and the Workforce

BARBARA BOXER 
Chairman 
Senate Committee on Environmeit 

and. Public Works 	 I 
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consideration and look forward to working with you on our shared goal of improving protectins 
that will prevent future disasters. 

JOE COURTNEY 
Ranking Member 
Workforce Protections Subcommittee 
Committee on Education and the Workforce

ROBERT P. CASEY, JR. 
Chairman 
Subcommittee on Employment a d 

Workplace Safety 
Senate Committee on Health 

Education Labor and Pensions 

PAURRATh 
Chairman 
Senate Budget Committee 

cc:	 The Honorable Thomas E. Perez, Secretary, Department of Labor 
The Honorable Jeh Johnson, Secretary, Department of Homeland Security 
Gina McCarthy, Administrator, Environmental Protection Agency 
Mike Boots, Acting Chair, Council on Environmental Quality 
Chemical Facility Safety and Security Working Group
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What GAO Found 

Federal data provide insight into the number of facilities in the United 
ammonium nitrate but do not provide a complete picture because of I 
exemptions and other data limitations. The Occupational Safety and 
Administration (OSHA) and the Environmental Protection Agency (E 
require facilities to report their ammonium nitrate holdings. The Dep 
Homeland Security (DHS) requires facilities with certain quantities of 
nitrate to report their holdings for security purposes. While the total n 
facilities in the United States with ammonium nitrate is unknown, as 
2013, at least 1,300 facilities in 47 states reported to DHS that they 
reportable quantities of ammonium nitrate. Federal law also requires 
facilities to report their ammonium nitrate holdings to state and local 
for emergency planning purposes, but these data are not routinely s 
federal agencies. According to EPA, states are not required to repo 
to federal agencies, and each state determines how to share its data 
an Executive Order on Improving Chemical Facility Safety and Secu 
August 2013, federal agencies are exploring options for improving d 
but this work is not yet complete. 

OSHA and EPA provide limited oversight of facilities that have amm 
nitrate. OSHA's regulations include provisions for the storage of amr 
nitrate, but the agency has done little outreach to increase awarenes 
regulations within the fertilizer industry, a primary user. In addition, U 
regulations have not been significantly revised since 1971 and allow 
ammonium nitrate in wooden buildings, which could increase the ris 
explosion. Other OSHA and EPA chemical safety regulations—whicl 
facilities to complete hazard assessments, use procedures to prever 
respond to accidents, and conduct routine compliance audits—do nc 
ammonium nitrate. Furthermore, although OSHA targets worksites ir 
industries for inspection, its inspection programs do not target faciliti 
ammonium nitrate and, according to OSHA officials, information on t 
facilities is not available to them to use for targeting the facilities. lnt 
chemical safety guidance suggests authorities should provide faciliti 
information on how regulatory requirements can be met and periodic 
them. 

GAO reviewed approaches to overseeing facilities with ammonium r 
Canada, France, Germany, and the United Kingdom, selected in pai 
recommendations from chemical safety experts. According to foreigi 
government documents, these countries require facilities with specif 
of ammonium nitrate to assess its risk and develop plans or policies 
chemical accidents. For example, Canadian officials said facilities w 
more of ammonium nitrate are required to complete a risk assessm 
emergency plan. Some countries' storage requirements also restrict 
wood to store ammonium nitrate. For example, officials told GAO th 
restricted the use of wood for storing ammonium nitrate fertilizer afte 
incidents involving ammonium nitrate fertilizer, and German officials 
that certain ammonium nitrate and ammonium nitrate-based prepare 
be separated from combustible materials by brick or concrete walls. 
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U.S. GOVERNMENT ACCOUNTABILITY OFFICE 
441 G St. N.W. 
Washington, DC 20548

The Honorable Barbara Boxer 
Chairman 
Committee on Environment and Public Works 
United States Senate 

The Honorable George Miller 
Ranking Member 
Committee on Education and the Workforce 
House of Representatives 

The Honorable Robert P. Casey, Jr. 
Chairman 
Subcommittee on Employment and Workplace Safety 
Committee on Health, Education, Labor, and Pensions 
United States Senate 

The Honorable Joe Courtney 
Ranking Member 
Subcommittee on Workforce Protections 
Committee on Education and the Workforce 
House of Representatives 

On April 17, 2013, about 30 tons of ammonium nitrate fertilize detonated 
during a fire at a fertilizer storage and distribution facility in W st, Texas, 
killing at least 14 people and injuring more than 200 others. T e explosion 
severely damaged or destroyed nearly 200 homes, three near y schools, 
a nursing home, and an apartment complex. 1 While ammoniu nitrate is 
widely used in agriculture, mining, and other industries, the T as tragedy 
underscores the need for great care in its storage and handlin . Today, 
significant quantities of ammonium nitrate fertilizer are stored n facilities 
across the United States. In 2012, use of ammonium nitrate f rtilizer in 

1 Hearing on Oversight of Federal Risk Management and Emergency Pro grms to 
Prevent and Address Chemical Threats, Including the Events Leading up to the 
Explosions in West, Texas and Geismar, Louisiana, Before the Senate Corrm. on 
Environment and Public Works, 113th Cong. 1st Sess., June 27, 2013 (statment of 
Rafael Moure-Eraso, Chairman, Chemical Safety and Hazard Investigation oard 
(Chemical Safety Board). The Chemical Safety Board is an independent feeral safety 
board charged with investigating chemical accidents.	 I 
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the United States amounted to 853,093 tons. 2 In 2010, U.S. corlpanies 
reported producing about 7.5 million tons of ammonium nitrate. The total 
number and location of facilities in the United States in which arimonium 
nitrate is stored, however, is not known. 

In response to the explosion in West, Texas, President Obama ssued an 
Executive Order on August 1, 2013 designed to improve the sa ty and 
security of chemical facilities and reduce the risks that hazardo s 
chemicals pose to workers and communities. 4 The order, which includes 
a focus on ammonium nitrate, established a federal working group to 
improve federal coordination with state and local partners; enhance 
federal agency coordination and information sharing; moderniz policies, 
regulations, and standards; and work with stakeholders to identfy best 
practices. 

Several federal agencies are involved in regulating facilities wit 
hazardous chemicals, but the Department of Labor's Occupatlo al Safety 
and Health Administration (OSHA) and the Environmental Prot ction 
Agency (EPA) play central roles in protecting workers and corn unities 
from chemical accidents at facilities. 5 In addition, the Departme t of 
Homeland Security (DHS) administers a chemical facility securi y 
program, the Chemical Facility Anti-Terrorism Standards (CFA 5) 
program, which requires certain chemical facilities to report info mation to 
DHS and, in some instances, take additional steps to secure th ir 
facilities. You asked us to examine federal oversight of facilities with 
ammonium nitrate in the United States and approaches used b other 
countries. For this review we addressed the following questions: (1) How 
many facilities in the United States have ammonium nitrate? (2 How do 
OSHA and EPA regulate and oversee facilities that have arnm nium 

2 Association of American Plant Food control Officials and The Fertilizer Insti ute, 
Commercial Fertilizers 2012, columbia, Missouri:. This publication reports fe ilizer 
consumption data submitted by state fertilizer control offices. The consumptio data 
include total sales or shipments of fertilizer for farm and non-farm use by stat 

3 U.S. Census Bureau, Current Industrial Reports, Fertilizers and Related Ch micals - 
2010, MQ325B(10)-5, June 2011. 

Improving Chemical Facility Safety and Security, Exec. Order No. 13,650, 7 Fed. Reg. 
48,029 (Aug. 7, 2013). 

In this report, we use the term facility to mean any fixed site where hazardo s chemicals 
are present, which can include chemical manufacturers, distributors, and far supply 
retailers. The term facility may be defined differently for regulatory purposes. 
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nitrate? (3) What approaches have selected other countries acopted for 
regulating and overseeing facilities with ammonium nitrate? 

To answer question 1, we analyzed data from DHS's CFATS 
and other sources on the number and types of facilities that re 
having ammonium nitrate as of August 2013 and documented 
limitations of the data.6 To assess the reliability of the CFATS 
reviewed agency documentation, interviewed DHS officials, ar 
performed electronic testing of required data elements. We al 
requested state data on facilities that reported having ammoni 
from four states with high ammonium nitrate fertilizer consum 
Alabama, Missouri, Tennessee, and Texas 7—and received dat 
Texas and Alabama. 8 We compared data collected by DHS to 
sources, including chemical inventory data from Alabama and 
which were identified as leading users of ammonium nitrate fe 
trade data collected by DHS's Customs and Border Protection 
U.S. imports and exports of ammonium nitrate. 9 Our primary p 
comparing CFATS data with data from other sources was to d 
whether the CFATS data represent a complete count of facilitb 
ammonium nitrate. We determined that the CFATS data were 
reliable for purposes of providing the number and type of facili
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reported having ammonium nitrate at levels that met thresholds for 
reporting under CFATS. As we discuss later in this report, cerlain 

6 DHS requires facilities to report if they possess certain chemicals at or abc 
screening threshold quantities. This may include facilities that manufacture, 
store, or distribute these chemicals. 

These four states accounted for about 55 percent of U.S. ammonium nitra 
consumption in 2012. Alabama represents about 10 percent, Missouri repre 
percent, Tennessee represents about 18 percent, and Texas represents ab 
Source: Commercial Fertilizers 2012 report published by the Association of 
Plant Food Control Officials and The Fertil;zer Institute. 
8 These data are collected pursuant to the Emergency Planning and Comm 
Know Act of 1986 (EPCRA). State responses to our data requests appeare 
reflect differing interpretations of EPCRA. Officials from Missouri and Tenn 
they would provide data only in response to a written request about specifi 
citing an EPCRA provision on availability of data to the public. Because a c 
facilities with ammonium nitrate was not readily available, we were unable 
by facility. 

DHS's Customs and Border Protection agency collects real time data on 
products to and from the United States as part of its efforts to facilitate inter 
and protect national security.
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limitations of the data did not allow us to determine whether all facilities 
that should have reported to DHS actually did so. 

For question 2, we reviewed relevant federal laws and regulatio s, 
focusing on OSHA's and EPA's regulations, including the types of 
facilities covered by the regulations. 1 ° We also interviewed fede al agency 
officials regarding their oversight practices. 

To describe the approaches selected other countries have ado ted for 
regulating and overseeing facilities with ammonium nitrate, we eviewed 
approaches used by selected member countries of the Europe n Union 
(EU) and the Organisation for Economic Co-operation and Dev lopment 
(OECD): Canada, France, Germany, and the United Kingdom. o select 
these four countries, we considered the extent to which the cou tries use 
ammonium nitrate fertilizer, the results of our literature search, nd 
recommendations from our interviews with chemical safety exp rts. There 
are key differences between the United States and these other ountries, 
including the size of the country, the size of the agriculture indu try, and 
the amount of ammonium nitrate used. We interviewed govern ent 
officials from the EU and the countries selected and reviewed d cuments 
provided by the officials. We did not conduct an independent le al 
analysis to verify the information provided about the laws, regul tions, or 
policies of the foreign countries selected for this study. We also 
interviewed U.S. and international fertilizer industry association 
chemical safety experts, and federal officials to obtain their vie s on U.S. 
chemical safety regulations and oversight, and the practices of he 
selected countries. 

We conducted this performance audit from June 2013 to May 2 14 in 
accordance with generally accepted government auditing stand rds. 
Those standards require that we plan and perform the audit to btain 
sufficient, appropriate evidence to provide a reasonable basis f r our 
findings and conclusions based on our audit objectives. We beli ye that 
the evidence obtained provides a reasonable basis for our findi gs and 
conclusions based on our audit objectives. 

° In this review, we sought to identify federal regulations that apply to ammorlium nitrate 
used as a fertilizer. Although the regulations we identified may also apply to anmonium 
nitrate used for other purposes (for example, as a blasting agent), additional fderaI 
regulations may apply in these contexts that are not discussed in this report. 
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Use and Hazards of 
Ammonium Nitrate

Ammonium nitrate products are manufactured and sold in van us forms, 
depending upon their use. For example, ammonium nitrate fe ilizer may 
be produced and sold in liquid form or as solid granules. 11 Acc rding to 
The Fertilizer Institute, solid ammonium nitrate fertilizer is use heavily by 
farmers in Alabama, Missouri, Tennessee, and Texas primaril on 
pastureland, hay, fruit, and vegetable crops. 12 In addition to its agricultural 
benefits, ammonium nitrate can be mixed with fuel oil or other dditives 
and used by the mining and construction industries as an expl sive for 
blasting. 13 

While ammonium nitrate can increase agricultural productivity, use of this 
chemical poses a safety and health risk because it can intensi y a fire 
and, under certain circumstances, explode. Ammonium nitrate by itself 
does not burn, but it increases the risk of fire if it comes in con act with 
combustible materials. Ammonium nitrate that is stored in a c nfined 
space and reaches high temperatures can explode. 14 An expl sion is 
more likely to occur if ammonium nitrate is contaminated by c rtain 
materials, such as fuel oil, or if it is stored in large stacks. 

Because of ammonium nitrate's potential to facilitate an exploion, 
facilities storing arnmonium nitrate may pose a security threat n part 
because it can be used to make weapons. Ammonium nitrate fertilizer 

According to the Chemical Safety Board, a granular solid form of ammoni m nitrate was 
stored at the West, Texas facility. Senate Hearing on Chemical Threats (Ju e 27, 2013) 
(statement of CSB Chairman Rafael Moure-Eraso). Fertilizer sales data pu lished by the 
Department of Agriculture suggest that solid ammonium nitrate fertilizer rep esents about 
3 percent of all types of fertilizer sold in the United States and that ammoni rn nitrate 
fertilizer sales have generally declined in recent years. 
12 The Fertilizer Institute is a national organization representing producers,	porters, 
retailers, and others involved in the fertilizer industry. 
13 Products containing ammonium nitrate can vary in their composition and hemical 
properties, depending on the purpose for which they will be used, such as a fertilizer or as 
an explosive. Different types of ammonium nitrate may be subject to differe t regulatory 
requirements, as discussed later in this report. 
14 Information about the hazards of ammonium nitrate can be found in the I ternational 
Chemical Safety Card for Ammonium Nitrate published by the National Insti ute for 
Occupational Safety and Health, which is part of the Department of Health nd Human 
Services' Centers for Disease Control and Prevention. 
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has been used by domestic and international terrorists to make explosive 
devices. 15 For example, on April 19, 1995, ammonium nitratef rtilizer—
mixed with fuel oil—was used by a domestic terrorist to blow u a federal 
building in Oklahoma City, Oklahoma. The explosion killed 168 people 
and injured hundreds more. 

Ammonium nitrate has been involved in several major chemica accidents 
over the past century, including explosions in the United States and 
Europe. In addition to killing at least 14 people and injuring mor than 200 
others, the explosion in West, Texas severely damaged or dest oyed 
nearly 200 homes; an apartment complex; and three schools th t were, at 
the time, unoccupied (see fig. 1).16 Prior to that incident, an exp osion in 
1994 involving ammonium nitrate at a factory in Port Neal, low killed four 
workers and injured 18 people. In 1947, explosions aboard two ships 
holding thousands of tons of ammoniurn nitrate fertilizer killed ore than 
500 people, injured approximately 3,500, and devastated large reas of 
industrial and residential buildings in Texas City, Texas. In Eur pe, 
accidents involving ammonium nitrate have occurred in Germa y, 
Belgium, and France. A 1921 accident in Germany and one in elgium in 
1942 caused hundreds of deaths after explosives were used to break up 
piles of hundreds of tons of ammonium nitrate, resulting in larg scale 
detonations. In France, a ship carrying more than 3,000 tons of 
ammonium nitrate exploded in 1947, a few months after the Te as City 
disaster, after pressurized steam was injected into the storage rea in an 
attempt to put out a fire. In 2001, an explosion at a fertilizer pla tin 
Toulouse, France involving between 22 andl32 tons of ammon urn nitrate 
resulted in 30 deaths, thousands of injuries requiring hospitaliz tion, and 
widespread property damage. Past accidents also indicate that smaller 
quantities of ammonium nitrate can cause substantial damage. For 
example, in 2003, an explosion of less than 6 tons of amrnoniu nitrate in 
a barn in rural France injured 23 people and caused significant property 
damage. 

15 See GAO, Combating Terrorism: State Should Enhance Its Performance Pvteasures for 
Assessing Efforts in Pakistan to Counter Improvised Explosive Devices, GAOj-1 2-614 
('Nashington, DC.: May 15, 2012). 
16 Senate Hearing on Chemical Threats (June 27, 2013) (statement of CSB hairman 
Rafael Moure-Eraso). 
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Source: Chemical Safety Board. 

Source: Chemical Safety Board. 

Figure 1: Photographs of Damage from the Explosion in West, Texas ir April2013 
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Federal Agencies' 
Responsibilities for 
Promoting Chemical 
Safety and Security

OSHA and EPA play key roles in protecting the public from the ifects of 
chemical accidents, with EPA focusing on the environment and public 
health and OSHA focusing on worker safety and health. Under he 
Occupational Safety and Health Act of 1970 (OSH Act), OSHA s the 
federal agency responsible for setting and enforcing regulation to protect 
workers from hazards in the workplace, including exposure to h zardous 
chemicals. 17 In addition, the Clean Air Act Amendments of 199 
designated roles for both OSHA and EPA with respect to preve ting 
chemical accidents and preparing for the consequences of che ical 
accidents. 18 In response to requirements in this act, OSHA issu d 
Process Safety Management (PSM) regulations in 1992 to plot ct 
workers engaged in processes that involve certain highly hazar ous 
chemicals, and EPA issued Risk Management Program (RMP) 
regulations in 1996 to require facilities handling particular chem cals to 
plan how to prevent-and address chemical accidents. 19 The PS and 
RMP regulations each apply to processes involving a specified ist of 
chemicals above threshold quantities, and require covered facil ties to 
take certain steps to prevent and prepare for chemical accident 
However, neither OSHA's PSM regulations nor EPA's RMP reg lations 
cover ammonium nitrate. 

The Emergency Planning and Community Right-to-Know Act o1986 
(EPCRA) establishes authorities for emergency planning and 
preparedness and emergency release notification reporting, anong other 
things. 2° Under section 312 of EPCRA and EPA regulations, fa4ilities with 
certain hazardous chemicals in amounts at or above threshold eveIs—
including ammonium nitrate in some circumstances—are requird to 
annually submit chemical inventory forms to state and local autorities to 

17 Pub. L. No. 91-596, 84 Stat. 1590 (codified as amended at 29 U.S.C. § 5 3, 651-78). 
OSHA's regulations on hazardous materials may be found in subpart H of 29 .F.R. pt. 
1910. OSHA's regulations apply to private sector workplaces and some feder I 
government workplaces. In this report, we focused on regulations that apply t private 
sector workplaces. 
18 Pub. L. No. 101-549, § 301, 304, 104 Stat. 2399, 2563-74, 2576-77. 
19 See 29 C.F.R. 1910.119 and app. A (OSHA's regulation on process safe 
management of highly hazardous chemicals) and 40 C.F.R. pt. 68 (EPA's ris 
management program regulations). 
20 Pub. L. No. 99-499, tit. III, 100 Stat. 1613, 1728-58 (codified at42 U.S.C. § 11001-50). 
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help emergency response officials prepare for and respond to 
incidents.21 

For purposes of enhancing chemical facility security, the Dep rtment of 
Homeland Security (DHS) Chemical Facility Anti-Terrorism St ndards 
(CFATS) program requires facilities possessing certain chemi als at or 
above threshold quantities—including some types of ammoniu nitrate—to 
submit reports to DHS with information about the facility and t e regulated 
chemicals present on site. 22 Among other things, DHS collect information 
on the quantities of certain hazardous chemicals held at facilit es, the 
location of the facilities, and their industry codes. 23 DHS set di erent 
threshold quantities for reporting based on the type of ammon urn nitrate 
and the type of security risk presented (see table 1). 

2142 U.S.C. § 11022. EPA's regulations implementing sections 311 and 31 of EPcRA, 
pertaining to hazardous chemical reporting, are found at4O c.F.R. pt. 370. s discussed 
later in this report, according to an August 2013 chemical advisory issued b the Bureau 
of Alcohol, Tobacco, Firearms and Explosives (ATF), EPA, and OSHA, am onium nitrate 
is considered a hazardous chemical subject to the EPCRA reporting provisi ns. However, 
EPCRA exempts any substance "to the extent it is used in routine agricultur I operations 
or is a fertilizer held for sale by a retailer to the ultimate customer." 42 U.S. . § 
11021(e)(5). According to the advisory, this exemption applies only to amm nium nitrate 
retailers, not to manufacturers or wholesalers; any ammonium nitrate that is mixed or 
formulated with other chemicals by facilities is not covered by the exemptio 
22 6 C.F.R pt. 27 and app. A. DHS established the CFATS program in resp nse to a 
requirement in its annual appropriations. See Department of Homeland Sec rity 
Appropriations Act, 2007, Pub. L. No. 109-295, § 550, 120 Stat. 1355, 1388 9 (2006). 
DHS issued the CFATS regulations in 2007 and the list initially included 32 chemicals of 
interest and the screening threshold quantities for each chemical. Additiona requirements 
may apply to specific facilities based on the information provided or other fa tors. For 
more information on the CFATS program see: GAO, Critical Infrastructure rotection: 
DHS Needs to Improve Its Risk Assessments and Outreach for Chemical F diities, 
GAO-i 3-8011 (Washington, D.C.: Aug. 1, 2013); GAO, Critical Infrastructu Protection: 
DHS Efforts to Assess Chemical Security Risk and Gather Feedback on Fa iity Outreach 
Can Be Strengthened, GAO-i3-353 (Washington, D.C.: Apr. 5, 2013); and AO, Critical 
Infrastructure Protection: Observations on DHS Efforts to Identify, Prioritize, Assess, and 
Inspect Chemical Facilities, GAO-i4-365T (Washington, D.C.: Feb. 27, 201 ). 
23 North American Industry Classification System (NAICS) industry codes a e used to 
classify the industry that best describes the facilities that report to DHS. 
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Type of Ammonium Nitrate	 Reporting Threshold 
Ammonium nitrate with more than 0.2 
percent combustible substances, including 
any organic substance calculated as 
carbon, to the exclusion of any other added 
substancea

400 pounds or more for a theft risk (if in 
transportation packaging) an 5000 
pounds or more for a release rik 

Solid ammonium nitrate with a nitrogen	2,000 pounds or more for a theft risk (if in 
concentration of 23 percent or greater, and, transportation packaging) 
if in a mixture, a minimum ammonium nitrate 
concentration of 33 percent or greater b 

Source: CFATS reguIaons,. 6 C.F.R. pt. 27 end app. A. 

According to DHS, this type of ammonium nitrate is more commonly used as an explo ive and is 
regulated by the Department of Transportation as a Division 1.1 explosive. Division 1.1 onsists of 
explosives that have a mass explosion hazard. A mass explosion is one which affects a most the 
entire load instantaneously. 49 C.F.R. § 173.50(b)(1). 

According to DHS, this type of ammonium nitrate is more commonly used by the agric Itural 
community as a fertilizer; however, it may be compounded with other ingredients to ore te an 
explosive. 

OHS's CFATS regulations provide that in calculating whether a facility possesses a thr shold 
amount of a chemical that poses a theft or diversion risk, the facility shall only include th se 
chemicals that are in transportation packaging as defined by Department of Transportat on 
regulations. 6 C.F.R. § 27.203(c). 

Not all facilities with ammonium nitrate, however, are required t file 
CFATS reports with OHS. First, facilities are only required to re ort if they 
are holding amounts equal to or greater than threshold quantitie of 
specific types of ammonium nitrate. Also, DHS does not require certain 
agricultural producers to report their chemical holdings to DHS. 2 In 
addition, OHS's reporting threshold for ammonium nitrate fertiliz r only 
applies to quantities held in transportable containers such as cy inders, 
bulk bags, bottles (inside or outside of boxes), cargo tanks, and tank 
cars. 25 Finally, there are several statutory exemptions to CFAT 

Table 1: Thresholds for Reporting Ammonium Nitrate under the CFATS program 

24 Pursuant to its authority under 6 C.F.R. § 27.210(c), DHS has extended the deadline for 
submitting CFATS reports until further notice for certain agricultural productio facilities, 
such as farms, ranches, turfgrass growers, golf courses, nurseries, and publi and private 
parks. See Notice to Agricultural Facilities About Requirement To complete D S 
Chemical Security Assessment Tool, 73 Fed. Reg. 1640 (Jan. 9, 2008). 
25 DHS's CFATS regulations provide that in calculating whether a facility poss sses a 
threshold amount of a chemical that poses a theft or diversion risk, the facility hall only 
include those chemicals that are in transportation packaging as defined by De artment of 
Transportation regulations. 6 C.F.R. § 27.203(c). DHS considers ammonium itrate 
fertilizer a chemical of interest because it can be stolen or otherwise diverted t make 
explosives. 
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requirements. Specifically, CFATS does not apply to public w ter systems 
or treatment works, any facility that is owned or operated by t e 
Department of Defense or the Department of Energy, facilities regulated 
by the Nuclear Regulatory Commission, or facilities covered b the 
Maritime Transportation Security Act of 2002 administered by he Coast 
Guard 26 

Other federal agencies regulate different aspects of the use of hazardous 
chemicals. For example, the Department of Transportation re ulates the 
transport of hazardous materials, the Coast Guard inspects containers of 
hazardous materials at ports and waterways, and the Bureau f Alcohol, 
Tobacco, Firearms and Explosives (ATF) in the Department o Justice 
regulates the manufacture, distribution, and storage of explosi e 
materials, including blasting agents and other explosive mater als 
containing ammonium nitrate.27 

State and Local 
Government 
Responsibilities for 
Promoting Chemical 
Safety

State and local government agencies are also involved in reg lating 
hazardous chemical facilities under federal laws and their own state or 
local laws. Federal laws may authorize or assign state and bc I 
governments certain roles and responsibilities for overseeing hemical 
facilities. For example, as permitted by the OSH Act, OSHA h s approved 
state plans that authorize about half the states to operate their own 
occupational safety and health programs. 28 As a result, privat sector 
workplaces in 21 states and Puerto Rico are regulated and ins ected by 

26 Department of Homeland Security Appropriations Act, 2007, Pub. L. No. 09-295, § 
550(a), 120 Stat. 1355, 1388-89 (2006), 6 C.F.R. § 27.110(b). 
27ATF collects data on individuals that apply for federal explosives licenses nd permits, 
which may include individuals working with ammonium nitrate. 
28 The OSH Act allows states to take responsibility for operating their own o cupational 
safety and health programs under state plans approved by OSHA. To recei approval, 
state plans must meet certain criteria specified in the OSH Act, including the development 
and enforcement of state standards that are at least as effective as the fede al standards. 
See generally 29 U.S.C. § 667, 29 C.F.R. pts. 1902, 1952, and 1956. Under the OSH Act, 
"state" is defined to include the District of Columbia, Puerto Rico, the Virgin I lands, 
American Samoa, Guam, and the Trust Territory of the Pacific Islands. See 9 U.S.C. § 
652(7). 
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state occupational safety and health agencies rather than OSH •29 

Similarly, EPA has delegated its authority to implement and enf rce the 
Risk Management Program to nine states and five counties. 3° s 
previously mentioned, both state and local governments play a ole in 
implementing EPCRA, which requires covered facilities to repo basic 
information about their hazardous chemical inventories to certain state 
and local authorities, including estimates of the amounts of che icals 
present at facilities. 

In addition, state and local governments may establish and enfc 
own laws, regulations, or ordinances to protect the public from c 
accidents. For example, state and local governments may adop 
enforce fire codes or zoning laws that specify how far chemical 
must be located from residential areas.

rce their 
hemical 
and 

acilities 

Executive Order on 
Improving Chemical 
Facility Safety and 
Security

The Executive Order issued on August 1, 2013 established a C 
Facility Safety and Security Working Group co-chaired by the S 
Homeland Security, the Administrator of EPA, and the Secretar 
The Executive Order includes directives for the working group ti 
operational coordination with state and local partners; enhance 
agency coordination and information sharing; modernize policie

emical 
cretary of 
of Labor. 
improve 

éderal - 

regulations, and standards; and work with stakeholders to identify best 
practices. The order includes tasks focused specifically on amnlonium 
nitrate. 31 Specifically, it directs the Secretaries of Homeland Seurity, 

29 OSHA does not enforce standards for state and local public-sector workpla 
the OSH Act does not apply to state and local government employers. 29 U.S 
States that choose to operate their own state-run programs are required to co 
and local government workers. 29 U.S.C. § 667(c)(6). Five states have state 
only include state and local government workers; OSHA provides enforcemen 
private sector in those states. 
30 Under the Clean Air Act, EPA is authorized to delegate its implementation 
enforcement authority of section 112 (including the RMP program) to states, p 
state standards are no less stringent than EPA's. 42 U.S.C. § 7412(l), 40 C.F. 
63.99. According to EPA officials, the nine states to which EPA has delegated 
authority are: Delaware, Florida, Georgia, Mississippi, New Jersey, North Can 
Dakota, Ohio, and South Carolina. The five counties to which EPA has deIeg 
authority are: Buncombe, North Carolina; Forsyth, North Carolina; Mecklenbui 
Carolina; Jefferson, Kentucky; and Allegheny, Pennsylvania. 
31 In addition to the specific provisions focused on ammonium nitrate, the Exe 
also addresses other hazardous chemicals more generally.
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Labor, and Agriculture to develop a list of potential regulatory nd 
legislative proposals to improve the safe and secure storage, andling, 
and sale of ammonium nitrate. In addition, the Department of abor and 
EPA are directed to review the chemical hazards covered by the RMP 
and PSM regulations and determine whether they should be expanded to 
address additional hazards. 

OECD's Guidance on 
Chemical Safety

The Organisation for Economic Co-operation and Developme t (OECD), 
an intergovernmental organization with 34 member countries, issued 
guidance in 2003 on the prevention of, preparedness for, and esponse to 
chemical accidents. 32 This publication was developed with oth r 
international organizations active in the area of chemical acci ent safety, 
such as the World Health Organization. The document—OEC Guiding 
Principles for Chemical Accident Prevention, Preparedness a d 
Response—includes detailed guidance for industry, public au orities, 
and the public on how they can help prevent chemical accide ts and 
better respond when accidents occur. 

Over 1,300 Facilities 
in 47 States Reported 
Having Ammonium 
Nitrate, but Data 
Limitations Prevent 
Obtaining a Complete 
Count of Facilities

The total number of facilities in the United States with amman urn nitrate 
is not known because of the different reporting criteria used b different 
government agencies, reporting exemptions, and other data Ii itations. 
While the total number is unknown, over 1,300 facilities report d having 
ammonium nitrate to DHS. DHS's data, however, do not inclu e all 
facilities that work with ammonium nitrate, in part because so e facilities, 
such as farms, currently do not have to report to OHS and, ac ording to 
OHS officials, other facilities that are required to report may fa Ito do so. 

32 The 34 OECD member countries are Australia, Austria, Belgium, Canad , chile, Czech 
Republic, Denmark, Estonia, Finland, France, Germany, Greece, Hungary, celand, 
Ireland, Israel, Italy, Japan, Korea, Luxembourg, Mexico, Netherlands, Ne Zealand, 
Norway, Poland, Portugal, Slovak Republic, Slovenia, Spain, Sweden, Swi erland, 
Turkey, United Kingdom, and the United States. See OECD Guiding Princi les for 
Chemical Accident Prevention, Preparedness and Response: Guidance for Industry 
(including Management and Labour), Public Authorities, Communities, and ther 
Stakoholders (OECD 2003). 
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DHS Data List Over 1,300	As of August 2013, 1,345 facilities located in 47 states reportet 
Facilities in 47 States with	under CFATS that they had ammonium nitrate. The facilities th 
Ammonium Nitrate	to OHS as having reportable quantities ? ammonium nitrate wire 

often engaged in supplying and supporting the agriculture and 
industries. Many of these facilities were concentrated in the So 
half of these facilities were located in six states: Alabama, Geo 
Kentucky, Missouri, Tennessee, and Texas. Table 2 shows the 
facilities that reported to DHS that they had ammonium nitrate 
number of states in which they were located.

to OHS 
t reported 

most 
iinng 
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gia, 
number of 
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Table 2: Number of Facilities that Reported Having Ammonium Nitrate to the Department of Homeland Security (0 
Number of States in Which They Were Located, August 2013

IS) and the 

Type of Ammonium Nitrate	 Number of Facilities	NumI er of States 
Ammonium nitrate with more than 0.2 percent combustible substances, including any 
organic substance calculated as carbon, to the exclusion of any other added 
substancea	 230 42 
Solid ammonium nitrate with a nitrogen concentration of 23 percent or greater, and, if in 
a mixture, a minimum ammonium nitrate concentration of 33 percent or greater b 	 941 45 
Reported having both types of ammonium nitrate	 174 40 
Total number of facilities that reported having ammonium nitrate	 1,345 47 

Source: GAO analysis of DHS data. 
According to OHS, this type of ammonium nitrate is more commonly used as an expic 

regulated by the Department of Transportation as a Division 1.1 explosive. The threshi 
reporting this type of ammonium nitrate is 400 pounds or more for a theft risk (if in tran 
packaging) and 5,000 pounds or more for a release risk. 

According to OHS, this type of ammonium nitrate is more commonly used by the agri 
community as a fertilizer; however, it may be compounded with other ingredients to cre 
explosive. The threshold quantity for reporting this type of ammonium nitrate for a theft 
transportation packaging) is 2,000 pounds or more. 
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State Data and Federal 
Trade Data Suggest That 
the Total Number of 
Facilities with Ammonium 
Nitrate is Greater Than 
Those That Report to DHS

Our review of additional state data, including EPRCA data, 33 f cm Texas 
and Alabama, which have different reporting criteria than CF TS, 
indicated that there are more facilities with ammonium nitrate han those 
that report to OHS. 34 We compared the data they provided to he data on 
facilities that reported to OHS under CFATS. In these two stat s, we 
found that the data from each of the sources provided to us di ered and 
that no single count of such facilities, whether from the state r OHS, 
represented a comprehensive picture of facilities with ammon urn nitrate. 

For Texas, we reviewed three sources of data on facilities that have 
ammonium nitrate: (1) EPCRA data from the Texas Departmnt of State 
Health Services; (2) a list of facilities that registered with the ffice of the 
Texas State Chemist as having plans to produce, store, or sell 
ammonium nitrate; and (3) DHS's CFATS data. We cornpard data 

Under section 312 of EPCRA and EPA's regulations, facilities with 10001 
more of ammonium nitrate generally must submit an annual chemical inveni 
their designated state and local authorities. 42 U.S.C. § 11022, 40 C.F.R. § 
370.10(a)(2)(i).The designated authorities are the state emergency respons 
the local emergency planning committee, and the local fire department. A fa 
required to submit these reports if (1) it is required to prepare a material saf 
(now called a safety data sheet) for a hazardous chemical as defined by O 
Communication regulations, 29 C.F.R. § 1910.1200, and (2)the amount of I 
chemical meets or exceeds the threshold set by EPA's regulations. For mo 
chemicals that are not on EPA's list of Extremely Hazardous Substances, if 
threshold is 10,000 pounds or more. According to the chemical advisory iss 
EPA, and OSHA in August 2013, ammonium nitrate is not considered an E 
Hazardous Substance, but it is considered a hazardous chemical under OS 
Communication regulations and is therefore subject to the EPCRA provisior 
EPCRA exempts any substance "to the extent it is used in routine agricultur 
or is a fertilizer held for sale by a retailer to the ultimate customer." 42 U.S.0 
11021(e)(5). According to the advisory, this exemption applies only to amm 
retailers, not to manufacturers or wholesalers; any ammonium nitrate that is 
formulated with other chemicals by facilities is not covered by the exemptior 

compared the facility names and zip codes of facilities reporting to thi 
facilities that reported to DHS. Because of differences in reporting requirem 
differences in the number of facilities reporting to DHS and the number repc 
states does not necessarily indicate noncompliance with the requirements. 

In Texas, facility owners must register with the Office of the Texas State I 

produce, store, or sell ammonium nitrate, and there is no minimum threshol 
ammonium nitrate that applies to this state requirement. See Tex. Agric. Co 
63.151-63.157. This requirement applies to ammonium nitrate that contains 
percent nitrogen, as well as solid fertilizer containing ammonium nitrate, if tl 
nitrogen content from the ammonium nitrate is at least 28 percent of the fed 
weight. Facilities are required to keep records of the sale of ammonium nitr 
the records upon request to the State Chemist and other state agencies.
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from all three of these sources and found 189 facilities that rep rted 
having ammonium nitrate (see fig. 2). Of these 189 facilities, 5 filed 
CFATS reports with DHS. Data were not readily available to de ermine 
whether the remaining facilities were required to file CFATS re orts. OHS 
officials told us the agency has begun an effort to obtain lists of chemical 
facilities the states have compiled and compare them with its C ATS data 
to identify facilities that should have filed CFATS reports but di not. This 
effort is still under way. As shown in figure 2, 17 of the 189 facil ties in 
Texas were listed in all three data sources. 

Figure 2: Number of Facilities in Texas that Reported to State Agencies nd DHS 
That They Had Ammonium Nitrate

Source: GAO analysis of U.S. Department ci Homeland Security and state agency data. 

Note: This figure includes data reported to the Texas Department of State Health Servi es under 
EPCRA section 312 as of December 2012, data collected by the Office of the Texas St te Chemist 
under state law as of November 2013, and data reported to DHS under the CFATS pro ram as of 
August 2013. Each of these programs has different reporting criteria, therefore, facilitie required to 
report under one program may not be required to report under another program. 
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For Alabama, we reviewed data from two sources on facilities hat 
reported having ammonium nitrate: (1) EPCRA data from Ala ama's 
Department of Environmental Management, and (2) DHS's C ATS data.36 
From these two sources, we found 91 facilities that reported h ving 
ammonium nitrate— 57 that filed EPCRA reports with the stat 
Department of Environmental Management and 71 that filed FATS 
reports with DHS. Thirty-seven of the facilities filed reports wit both the 
state and OHS. (See fig. 3.) 

Figure 3: Number of Facilities in Alabama that Reported to the State arid DHS That 
They Had Ammonium Nitrate

Source: GAO analysis of U.S. Department of Homeland Security and state agency data. 

Note: This figure includes data reported to the Alabama Department of Environmental Management 
under EPCRA section 312 as of December 2012 and data reported to DHS under th CFATS 
program as of August 2013. Each of these programs has different reporting criteria, tilierefore, 
facilities required to report under one program may not be required to report under ariother program. 

Our analysis of federal trade data collected by OHS's Custom and 
Border Protection agency also suggests that a greater numbe of facilities 

36	did not find any other state agencies in Alabama that required reportig of 
ammonium nitrate holdings similar to the Office of the Texas State chemist. 
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have ammonium nitrate than those that reported to DHS under he 
CFATS program. 37 Using the data from the Customs and Bord r 
Protection agency, we identified 205 facilities that imported am onium 
nitrate products and 81 facilities that exported ammonium nitrat products 
in fiscal year 201 338 The majority of these facilities reported rn orting or 
exporting mixtures of ammonium nitrate and calcium carbonate or 
mixtures of urea and ammonium nitrate. Eight of these facilities filed 
CFATS reports with OHS. Moreover, we found about 100 facHiti s that 
imported or exported a form of ammonium nitrate that may be s bject to 
OHS's CFATS requirements for reporting quantities over 2,000 ounds 
but did not file a report. 39 These facilities, however, may not be equired to 
file CFATS reports. For example, they may meet one of the sta utory 
exemptions, or the composition of their ammonium nitrate (or th ir 
ammonium nitrate mixture) may not trigger the reporting requir ments. 
Oata were not readily available to determine whether they met II of 
DHS's reporting requirements for the CFATS program. In additi n, 
according to OHS officials, other data limitations could explain me of 
the differences between the CFATS data and the federal trade ata. For 
example, facilities may submit reports to the different agencies sing 
different names and addresses. According to OHS, different pe pie in the 
facility may prepare the different reports; the facility may define he 
perimeters of each site differently; or the corporate structure or 
nomenclature may have changed from the time one report was ubmitted 
to the next reporting period. 

We compared the facility names and the city names used by companies th t import and 
export ammonium nitrate to the facilities that reported to DHS. 
38 We counted any facility that imported or exported products with "ammoniu nitrate" 
listed as part of the product description. 

We identified imports or exports of "ammonium nitrate," but the federal trad data did 
not provide the actual chemical composition of the fertilizer; therefore, we coul not 
determine whether these facilities were potentially subject to CFATS reporting 
requirements. 
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Differences in Reporting 
Criteria, Including 
Exemptions, and Facilities' 
Failure to File Required 
Reports Also Prevent Full 
Identification of Facilities 
with Ammonium Nitrate

The total number of facilities with ammonium nitrate is also diffi 
determine because of the variation in reporting criteria, includin 
exemptions for some facilities from reporting to either their StatE 
DHS. For example, farmers could be exempt from reporting un 
EPCRA and CFATS because EPCRA's reporting requirements 
apply to substances used in routine agricultural operations and 
not currently require certain agricultural producers to report the 
holdings to DHS.4° In addition, DHS's reporting threshold for an 
nitrate fertilizer only applies to quantities held in transportable c 
such as cylinders, bulk bags, bottles (inside or outside of boxes 
tanks, and tank cars. 41 Also, EPCRA does not require retailers 
fertilizer held for sale to the ultimate customer. However, an Au 
chemical advisory on ammonium nitrate issued jointly by EPA, 
and ATF clarified that EPCRA requires fertilizer distributors to 
ammonium nitrate that is blended or mixed with other chemical 
In addition, some facilities may not report to DHS or their state 
they have amounts of ammonium nitrate that are below the ap 
reporting thresholds.

or to 
er both 
do not 
DHS does 
r chemical 
monium 

ontainers 
), cargo 
o report 

gust 2013 
OSHA, 
eport 
s on site. 
because 
licable 

Some facilities may not be included in either DHS's or states' c 
because they fail to submit their required reports, but the magr 
underreporting is not known. DHS officials acknowledged that 
facilities fail to file the required forms. The facility in West, Tex 
filed a CFATS report to DHS but, in 2012, this facility filed an E 
form with the state, reporting that it had 270 tons of ammoniurr 
According to DHS officials, the agency does not know with cer 
whether the West, Texas facility should have reported its amm 
nitrate to DHS because the agency did not visit the facility afte 
explosion and it does not know the manner in which the facility 
ammonium nitrate prior to the explosion. Following the explosii 
facility in West, Texas, DHS obtained data from the state of Te 
compared the state data to the facilities that reported to OHS. 4

ata 
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s had not 
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nitrate. 
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)n at the 
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s a result 

See 42 U.S.C. § 11021 (e)(5) and Notice to Agricultural Facilities About R quirement To 
Complete Chemical Security Assessment Tool Top-Screen, 73 Fed. Reg. 1 40 (Jan. 9, 
2008). 
41 DHS's CFATS regulations provide that, in calculating whether a facility p ssesses a 
threshold amount of a chemical that poses a theft or diversion risk, the facili y shall only 
include those chemicals that are in transportation packaging as defined by OT 
regulations. 6 C.F.R. § 27.203(c). DHS considers ammonium nitrate fertilize a chemical of 
interest because it can be stolen or otherwise diverted to make explosives. 
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of this data matching effort, DHS sent out 106 letters to other p 
noncom pliant facilities in Texas. According to DHS, many of thE 
facilities that received the letter said they do not actually posse 
ammonium nitrate or do not meet the criteria to require reportin 
CFATS. DHS has used EPA's Risk Management Program (RM 
database to try and identify such facilities holding other chemic 
cannot use the RMP database to identify all facilities with amm 
nitrate because ammonium nitrate is not covered by EPA's RM 
regulations. In addition, OHS officials told us the agency is in th 
of comparing its list of facilities that reported to DHS under the 
program to ATF's list of facilities that have federal explosives ic 
permits to identify potentially noncompliant facilities, but this eff 
been completed at the time of our review.

tentially 
Texas 

S
under 

Is, but it 
nium 

process 
FATS 

enses and 
rt had not 

OSHA Lacks Access to 
Data on Facilities That 
Have Ammonium Nitrate

OSHA has limited access to data collected by other agencies t use in 
identifying facilities with ammonium nitrate. OHS does not curr ntly share 
its CFATS data with OSHA, although DHS officials told us they were not 
aware of anything prohibiting OHS from doing so. While EPA s ares data 
from its RMP with OSHA on a quarterly basis, the data do not i dude 
information on ammonium nitrate because ammonium nitrate i not 
covered by EPA's RMP regulations. As previously discussed, nder 
section 312 of EPCRA, facilities are required to annually report 
information to state and local authorities on the types and qua titles of 
certain hazardous chemicals present at their facilities, which m y include 
ammonium nitrate. Facilities that possess reportable quantities of 
ammonium nitrate submit this information electronically or on per 
forms, and the state and local entities maintain copies of these forms. 
However, according to agency officials, the EPCRA data are n t shared 
directly with federal agencies, including OSHA, EPA, or DHS ( ee fig. 4). 
EPA officials, however, noted that EPCRA is primarily intende to provide 
information to state and local officials, not to other federal age des. Any 
person may submit written requests to the designated state or ocal 
authority for information on individual facilities that may have a monium 
nitrate, but lists of all facilities in a state that have submitted th se data, 
including those that reported having ammonium nitrate, are no publicly 
available. 42 In certain states we contacted, officials indicated t at data on 
individual facilities could be requested from the state, but the r quester 

42 See 42 U.S.C. § 11 022(e)(3). 
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Facility with hazardous chemicals

Chemical Security 
Assessment Toola

Does not include information 

about ammonium nitrate 

Risk Management Planb 

Federally required information Recipient entities 

May include information 
about ammonium nitrate 

May include informalion 
about ammonium nitrate 

Chemical

Inventory Formc State and local


authorities 

would have to request data on specific facilities to obtain informtion on 
the chemicals they hold. OSHA officials cited the lack of accessto data 
on facilities with ammonium nitrate as a reason they would hav difficulty 
designing an inspection program to target such facilities. 

Figure 4: Entities Receiving Federally Required Hazardous Chemical Reports from Facilities 

Source: GAO review of federal regulations and interviews with federal officials. 

a OHS's Chemical Security Assessment Tool is used for submitting reports under OHS' CFATS 
program. 

A risk management plan is required under EPA's RMP regulations. 
The Chemical Inventory Form is used for submitting reports under section 312 of EP RA. EPA 

publishes model forms; however, alternative formats are permitted provided they comp y with EPCRA 
and EPA's regulations. 
Note: Facilities are only required to report if they meet the reporting requirements fore ch program. 

The University of Texas at Dallas has a database (called E-Pla ) that 
contains EPCRA data from over half of the states for the 2012 eporting 
year, but federal agencies have made limited use of it. Univers y staff 
originally developed the E-Plan database in 2000 with funding rom EPA 
to facilitate EPCRA reporting and provide first responders rapi access to 
information on chemical facilities in emergency situations. In m ny local 
areas, first responders and emergency services personnel can use the E-
Plan data when they prepare for and respond to emergencies uch as 
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OSHA Has Not 
Focused Its 
Enforcement Efforts 
onAmmonium Nitrate 
and EPA Has Not 
Regulated It as a 
Hazardous Material

OSHA has regulations for the storage of ammonium nitrate, b t the 
agency has not focused its enforcement resources on the use of 
ammonium nitrate by the fertilizer industry, which is a primary ser. EPA, 
on the other hand, has regulations requiring risk management planning by 
facilities that have certain hazardous chemicals, but these reg lations do 
not apply to ammonium nitrate.43 

OSHA's Regulations for 
Explosives and Blasting 
Agents List Substantive 
Requirements for the 
Storage of Ammonium 
Nitrate

OSHA's Explosives and Blasting Agents regulations—issued i 1971—
include provisions for the storage of both explosives grade an fertilizer 
grade ammonium nitrate in quantities of 1,000 pounds or mor	OSHA 
based these regulations on two 1970 consensus standards d eloped by 
the National Fire Protection Association (NFPA). 45 Few signifi ant 
changes have been made to these regulations since they wer issued, 
although the National Fire Protection Association periodically eviews and 
updates its standards. OSHA's regulations include requireme ts that 
could reduce the fire and explosion hazards associated with a monium 
nitrate, such as required fire protection measures, limits on st ck size, 
and requirements related to separating ammonium nitrate fro 
combustible and other contaminating materials. However, the regulations 
do not categorically prohibit employers from storing ammoniu nitrate in 

In this review, we sought to identify federal regulations that apply to amm nium nitrate 
used as a fertilizer. Although the regulations we identified may also apply to ammonium 
nitrate used for other purposes (for example, as a blasting agent), addition I federal 
regulations may apply in these contexts that are not discussed in this repo 

29 C.F.R. § 1910.109(i). These provisions apply to the storage of ammo ium nitrate in 
the form of crystals, flakes, grains, or prills including fertilizer grade, dynami e grade, 
nitrous oxide grade, technical grade, and other mixtures containing 60 perc nt or more 
ammonium nitrate by weight, but do not apply to blasting agents. 

NFPA is an independent nonprofit organization that convenes technical ommittees to 
develop national codes and standards intended to minimize the possibility nd effects of 
fire and other risks. NFPA codes and standards are developed by consens s by 
committees composed of representatives from the government, industry, fir associations, 
and other organizations. Unlike OSHA's regulations, consensus standards re voluntary. 
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wooden bins and buildings. 46 In addition, if the facilities were in 
at the time the regulations were issued in 1971, OSHA's regulatons 
the use of storage buildings not in strict conformity with the regulations 
such use does not constitute a hazard to life. 47 Some of the pro 
OSHA's ammonium nitrate storage regulations are described in

xistence 
allow 

if 
isions of 
table 3. 

Table 3: Ammonium Nitrate Storage Topics Addressed in Selected Provisions of OSHA's Explosives and Blasting 
Regulations

gents 

Topic	 Summary of Selected Provisions	 Citation(s) 
Who must comply	All persons storing, having, or keeping ammonium nitrate, and the 29 C.F.R. § 1910.109(i)( 

owner or lessee of any building, premises, or structure in which	29 C.F.R. § 1910. 1090)(1 ammonium nitrate is stored in quantities of 1000 pounds ormore.	29 C.F.R. § 1910.109Ø)(1)(i)(b)(c). Applies to the storage of [solid] ammonium nitrate, including 
fertilizer grade, dynamite grade, nitrous oxide grade, technical 
grade, and other mixtures containing 60 percent or more 
ammonium nitrate by weight, but does not apply to blasting 
agents. 
Certain additional exceptions apply.

)O). 
)Ø)(a). 

Storage building	 The wall on the exposed side of a storage building within 50 feet	29 C.F.R. § 1910.109(i) 
construction	 of a combustible building, forest, piles of combustible materials	29 C.F.R. § 1910.109ç) and similar exposure hazards shall be of fire-resistive 

construction. In lieu of the fire-resistive wall, other suitable means	29 c.F.R. § 1910.1090) 
of exposure protection such as a free standing wall may be used. 
All flooring in storage and handling areas shall be of 
noncombustible material or protected against impregnation by 
ammonium nitrate and shall be without open drains, traps, 
tunnels, pits, or pockets into which any molten ammonium nitrate 
could flow and be confined in the event of fire. 
The continued use of an existing storage building or structure not 
in strict conformity with [these provisions] may be approved in 
cases where such continued use will not constitute a hazard to 
life.

__________ 
)(iii)(c). 
)(iii)(d). 
)Oii)(e). 

46 All flooring in storage and handling areas must be of noncombustible mate 
protected against impregnation by ammonium nitrate. 29 CF.R. § 1910.109( 
For bulk storage of ammonium nitrate, wooden bins protected against impreg 
ammonium nitrate are permissible. 29 C.F.R. § 191 0.1090)(4)Oi)(b). 

29 C.F.R. § 1910.109(i)(2)(iii)(e). 
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Topic Summary of Selected Provisions	 Citation(s) ___________ 
Size of piles and separation 
distances, when stored r 

or other

Minimum distance from walls (bags): 30 inches.	 29 C.F.R. § 1910.109( 
Maximum pile height and width: 20 feet.	 29 C.F.R. § 1910.109( 
Maximum pile length: 50 feet. Where the building is of	 29 C.F.R. § 1910.109( 
noncombustible constriction or is protected by automatic 
sprinklers the length of the piles is not limited. 
Minimum distance from the roof: 36 inches. 
Aisles shall be provided to separate piles by a clear space of at 
least 3 feet. At least one service or main aisle in the storage area 
shall be not less than 4 feet wide.

)(3)(ii)(b). 
)(3)(ii)(c). 
)(3)(ii)(d). 

Storage bin construction for 
bulk ammonium nitrate

Due to the corrosive and reactive properties of ammonium nitrate,	29 C.F.R. § 1910.109()(4)(ii)(b). 
and to avoid contamination, galvanized iron, copper, lead, and 
zinc shall not be used in a bin construction unless suitably 
protected. Aluminum bins and wooden bins protected against 
impregnation by ammonium nitrate are permissible. The partitions 
dividing the ammonium nitrate storage from other products which 
would contaminate the ammonium nitrate shall be of tight 
construction. 

Separation from combustible 
and other contaminating 
materials

Ammonium nitrate shall be in a separate building or shall be	29 C.F.R. § 1910.109( 
separated by approved type firewalls of not less than 1 hour fire-
resistance rating from storage of organic chemicals, acids, or 
other corrosive materials, materials that may require blasting 
during processing or handling, compressed flammable gases, 
flammable and combustible materials or other contaminating 
substances.

)(5)(i)(a). 

Fire protection Not more than 2,500 tons of bagged ammonium nitrate shall be	29 C.F.R. § 1910.109 
stored in a building or structure not equipped with an automatic	29 C.F.R. § 1910.109 
sprinkler system.	 29 C.F.R. § 1910.109 
Suitable fire control devices such as small hose or portable fire 
extinguishers shall be provided throughout the warehouse and in 
the loading and unloading areas. 
Water supplies and fire hydrants shall be available in accordance 
with recognized good practices.

i)(7)(i). 
i)(7)(ii)(a). 
i)(7)(ii)(b). 

___________ 

Source: An,monium nitrate storage provisions of OSFIAs regulations, 29 C.F.R. § 1910.109(i). 

Note: This table is not intended to be comprehensive; additional requirements or exc 
apply to each topic that are not described here. States with their own OSHA-approve 
safety and health program must have state standards that are at least as effective as 

Recently, OS HA, EPA, and ATF jointly issued a chemical adv 
recommends that facilities store ammonium nitrate in non-cor 
buildings. 48 Similarly, following the explosion in West, Texas, I

ptions may 
occupational 

OSHA's. 

sory that 
bustible 
e National 

48 Environmental Protection Agency (EPA), Occupational Safety and Healti 
Administration (OSHA), and the Bureau of Alcohol, Tobacco, Firearms and 
(ATF) Chemical Advisoi'y: Safe Storage, Handling, and Management of Am 
Nitrate, EPA 555-S-13-001 (Washington, D.C.: August2013). 
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Fire Protection Association is considering changes to its ammor 
nitrate storage provisions, which are part of its hazardous mater 
consensus standard, including restricting the use of wood to sto 
ammonium nitrate. 

In addition to storage requirements, OSHA's Hazard Communic tion 
regulations require that employers whose workers are exposed o 
hazardous chemicals, including ammonium nitrate, inform their orkers of 
the dangers and train them to handle the materials appropriatel 
Employers are required to use labels, training, and safety data heets to 
inform workers of chemical hazards in the workplace. 49 Safety data 
sheets are written documents with details on the hazards assoc ated with 
each chemical, measures workers can take to protect themselv s, actions 
workers should take in case of an emergency, and safety preca itions for 
handling and storing the chemical. 

OSHA Has Conducted 
Little Outreach to the 
Fertilizer Industry to 
Increase Awareness of Its 
Ammonium Nitrate 
Storage Regulations

Until the explosion in West, Texas, OSHA had not reached out o the 
fertilizer industry to inform its members of OSHA's requirement for the 
storage of ammonium nitrate fertilizer. An OSHA official told us he 
agency has not traditionally informed the fertilizer industry abou these 
regulations. However, another OSHA official said agency officia s met 
with industry representatives after the explosion at the facility in West, 
Texas and, based on that meeting, concluded that the fertilizer industry is 
"well aware" of the agency's storage regulations. OECD's Guidi 
Principles for Chemical Accident Prevention, Preparedness, anc 
Response recommend that public authorities provide clear, eas 
understand guidance to facilities on how regulatory objectives a 
requirements can be met. 

OSHA recently published information about how the agency's xp!osives 
and Blasting Agents regulations apply to ammonium nitrate fertilizer. The 
agency provides employers with training, technical assistance, nd 

29 C.F.R. § 1910.1200. The regulations do not include a list of chemicals a d threshold 
amounts that would trigger application of the regulations. Rather, the regulati ns apply to 
any chemical which is known to be present in the workplace in such a manne that 
employees may be exposed under normal conditions of use or in a foreseeab e 
emergency, subject to certain exceptions. In its 2012 revisions to the Hazard 
Communication regulations, OSHA changed the name of material safety data sheets to 
safety data sheets. See Hazard Communication, 77 Fed. Reg. 17,574 (Mar. 6, 2012). 
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information through its website on a variety of safety and healt 
Recently, OSHA updated its website to refer to its storage reg 
ammonium nitrate fertilizer. The August 2013 chemical adviso 
information on OSHA's ammonium nitrate storage regulations, 
OSHA's Explosives and Blasting Agents regulations contain r 
for the storage of all grades of ammonium nitrate, including fe 
ammonium nitrate. In addition, in February 2014, OSHA anno 
the agency is working with the fertilizer industry to remind emp 
the importance of safely storing and handling ammonium nitra 
published a letter on its website that provides employers with I 
requirements and best practice recommendations for safely St 
handling ammonium nitrate. In the letter, OSHA states that th 
will enforce the requirements of 29 C.F.R. § 1910.109(i) for st 
ammonium nitrate, including at facilities in non-explosives md 
According to the announcement, fertilizer industry association 
the letter with facilities across the country. 

Fertilizer industry representatives we interviewed said that, prir to the 
explosion in West, Texas, they did not know that OS HA's amrronium 
nitrate storage regulations applied to the fertilizer industry, anc they 
suggested that OSHA reach out to the fertilizer industry to hel prevent 
another incident. Industry representatives explained that their 
understanding was based on a proposed rule published by OHA in the 
Federal Register on April 13, 2007, which proposed revisions o the 
Explosives and Blasting Agents regulation. 51 In that notice, OHA 
proposed a change to the ammonium nitrate storage requiremnts "to 
clarify that OSHA intends the requirements to apply to ammonium nitrate 
that will be used in the manufacture of explosives." Although t 
proposed rule was never finalized, the industry representative 
they relied on this statement to mean OSHA did not intend th 
requirements to apply to ammonium nitrate fertilizer. 

is 
told us 
storage 

In addition, we reviewed the safety data sheets developed by tour U.S. 
producers of solid ammonium nitrate fertilizer and found that cnly one 

50 Section 21 of the OSH Act requires OSHA to establish programs to educte and train 
employers and employees in the recognition, avoidance, and prevention of 4insafe or 
unhealthful working conditions, and to consult with and advise employers, enployees, and 
organizations representing employers and employees as to effective mean of preventing 
occupational injuries and illnesses. 29 U.S.C. § 670(c). 
51 Explosives, Part Ill, 72 Fed. Reg. 18792 (Apr. 13, 2007). 

Page 27	 GAO-14-274 chemical Safety



company's sheet listed OSHA's Explosives and Blasting Agents 
regulations as applicable to the storage and handling of ammon urn 
nitrate fertilizer. 52 An industry representative who assists agricul ural 
retailers with regulatory compliance said he reviewed the regula ory 
information sections in his clients' safety data sheets for ammo ium 
nitrate fertilizer and none of them referred to OSHA's Explosive and 
Blasting Agents regulations. A representative from one national ertilizer 
industry association said it would be helpful if OSHA took additi nal steps 
to explain its interpretation of the applicable requirements and r ach out 
to the fertilizer industry so that affected companies are better in rmed. A 
representative from another national agricultural industry group 
suggested that OSHA develop and disseminate a compliance a sistance 
tool or checklist to ensure that facilities are aware of and in corn liance 
with the applicable regulations. 

The fertilizer industry is developing a voluntary program called 
Responsible Ag to promote compliance with federal regulations among 
fertilizer facilities. Officials from the Fertilizer Institute and the A ricultural 
Retailers Association told us they plan to consolidate federal re ulatory 
requirements for fertilizer retail facilities into one comprehensiv checklist 
and provide third party audits to retailers based on a checklist t ey have 
developed. In addition, officials with the Asmark Institute, a non rofit 
resource center for agricultural retailers in the United States, sa d they 
developed their own compliance assessment tool for agricultur I retailers. 
The Fertilizer Institute and the Agricultural Retailers Association selected 
the Asmark Institute to develop a database that will include info mation on 
audit reports and scores from the third party audits. This initiati e will be 
modeled after a voluntary audit program in Minnesota for agric Itural 
retailers to help them improve compliance with federal and stat 
regulations. According to OSHA officials, OSHA has not been volved in 
the development of this industry initiative. 

52 Manufacturers are required to develop safety data sheets for users of their hazardous 
chemical products, including ammonium nitrate fertilizer, under OSHA's Haza d 
Communication regulations. Although not required by OSHA, safety data she ts typically 
include a regulatory information section. 
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OSHA Has No Program 
for Targeted Inspections of 
Facilities with Ammonium 
Nitrate

Although OSHA has a national enforcement program that targ ts certain 
chemical facilities for inspection, this program does not syste atically 
cover facilities with ammonium nitrate. OECD chemical safety guidance 
suggests public authorities periodically inspect the safety perf rmance of 
hazardous facilities. OSHA conducts inspections of worksites, as 
authorized under the OSH Act.53 As part of its enforcement e rts, OSHA 
randomly selects facilities for inspection as part of a national mphasis 
program for chemical facilities it initiated in 2011. However, th se 
inspections are for facilities and chemicals covered under its rocess 
Safety Management (PSM) regulations, which do not include mmonium 
nitrate. According to OSHA officials, facilities that blend and s ore 
ammonium nitrate fertilizer fall outside the scope of this natio al 
emphasis program. When we asked whether OSHA might ex and its 
national emphasis program to focus on ammonium nitrate fert lizer 
facilities, officials said that the agency is not planning on targ ing these 
facilities, in part because OSHA has no means of identifying t em.54 

In addition, OSHA is not likely to target facilities with ammoni m nitrate 
for inspection because of its limited resources, and because t ese 
facilities often do not meet OSHA's current inspection prioritie . OSHA 
conducts inspections with its own personnel and the number f 
inspections OSHA and the states can perform each year is Ii ited by the 
size of their inspection workforce. According to OSHA official , OSHA and 
the states have about 2,200 inspectors who inspected about percent of 
the 8 million covered employers in fiscal year 2012. Among 0 HA's 
highest priorities for inspecting worksites are responding to m jor 
accidents and employee complaints. In fiscal year 2012, OSH reported 
that 44 percent of the agency's inspections were unplanned spections, 
which include inspections initiated in response to an accident r 
complaint. OSHA also targets certain industries for planned i spections 
that have high rates of workplace injury and illness. For exam le, OSHA 
reported that 55 percent of OSHA's planned inspections in fis al year 
2012 were inspections of worksites in the construction indust 

29 U.S.C. § 657. 

OSHA officials said the agency considers facilities that are classified as e highest risk 
category in EPA's RMP database to likely be subject to OSHA's PSM regul tions. OSHA 
estimates that about 8,480 facilities are covered by its PSM regulations. As previously 
stated, although OSHA acquires data on facilities with hazardous chemical from EPA's 
RMP database, that database does not include information on facilities wit ammonium 
nitrate. 
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OSHA has rarely issued citations for violations of its ammonium itrate 
storage regulations at fertilizer facilities. OSHA officials told us a citation 
for a violation of the agency's ammonium nitrate storage regulati ns was 
issued as the result of an inspection of a fertilizer facility only on e before 
the explosion in West, Texas. 55 In that case, OSHA inspected a lorida-
based fertilizer manufacturer in 1997 in response to a complaint and 
cited the company for 30 violations, one of which was a violatio of its 
ammonium nitrate storage requirements. In addition, according OSHA 
officials, within the last 5 years, none of the 21 states that opera e their 
own safety and health programs have cited any employers for i proper 
storage or handling of ammonium nitrate. 

OSHA Is Prohibited from 
Inspecting Some Facilities 
with Ammonium Nitrate 
That Have 10 or Fewer 
Employees

Under a provision regularly included in the annual appropriation act, 
OSHA is prohibited from conducting planned safety inspections f small 
employers—those with 10 or fewer employees—in certain low hzard 
industries, as determined by their injury and illness rates. 56 Alth4ugh the 
number of facilities exempted from OSHA inspections under thi provision 
is unclear, we found that, of the facilities that reported having armonium 

In October 2013, OSHA cited the West, Texas facility and proposed penalti 
$118,300 for violations of its ammonium nitrate storage regulations and other 
regulations. According to OSHA officials, these citations were contested by th 
and were pending before the Occupational Safety and Health Review Commi 
last inspected the West, Texas facility in 1985. At that time, OSHA fined the ft 
violations of its regulations on storage and handling of anhydrous ammonia. 
ammonia is a colorless gas with a pungent, suffocating odor that can be com 
make a liquid fertilizer. Anhydrous ammonia is considered a high health hazar 
is corrosive to the skin, eyes, and lungs. Anhydrous ammonia is also flammat 
explode under certain conditions.
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56 See, for example, Departments of Labor, Health and Human Services, and 
and Related Agencies Appropriations Act, 2012, Pub. L. No. 112-74, div. F, ti 
786, 1059-60 (2011), which provides that, subject to certain exceptions, no a 
funds shall be used to enforce any regulation under the OSH Act "with respe 
employer of 10 or fewer employees who is included within a category having 
occupational injury and illness rate ... less than the [most recent] national ave 
published by the Department of Labor's Bureau of Labor Statistics. The exce 
include, among others, inspections for health hazards and unplanned inspectons (such as 
those conducted in response to employee complaints or serious accidents). lihe 
Department of Labor's Bureau of Labor Statistics estimates workplace injury nd illness 
rates by industry using North American Industry Classification System industr' codes. To 
identify which industries are subject to OSHA's enforcement exemption, OSH 
periodically updates one of its enforcement directives to list the most current rt'Jorth 
American Industry Classification System codes for each industry with an averge 
workplace injury and illness rate below the national average.
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nitrate to DHS as of August 2013, 60 facilities—about 4 perce t of the 
1,345 facilities that reported to DHS— reported having 10 or f wer 
employees and had an industry code with a lower than the av rage 
workplace injury and illness rate (see table 4).57 As a result, a cording to 
OSHA officials, this provision could have hindered the agency' 
enforcement of its ammonium nitrate storage regulations at th se 
facilities. 

OSHA's fiscal year 2015 budget request asks Congress to co sider 
amending OSHA's appropriation language to allow the agenc to perform 
targeted inspections of small establishments that have the pot ntial for 
catastrophic incidents, such as those with processes covered y OSHA's 
PSM or EPA's RMP regulations. In the budget request, OSHA states that 
the current appropriations language limits the agency's ability o conduct 
inspections, and neither the number of workers in a company or low 
injury and illness rates is predictive of the potential for catastrophic 
accidents that can damage whole communities. 

For ammonium nitrate meeting the definition of ammonium nitrate reguIatd by the 
Department of Transportation as a Division 1.1 Explosive, facilities are generaily required 
to report to DHS if they have 400 pounds or more contained in transportatio packaging (if 
not contained in transportation packaging, the threshold is 5,000 pounds or more). For 
ammonium nitrate commonly used as a fertilizer, facilities are generally reqi.ired to report 
to DHS if they have 2,000 pounds or more contained in transportation packging. 
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Table 4: Number of Facilities Reporting More Than Threshold Amounts of Ammonium Nitrate to DHS That May be 
from Planned OSHA Safety Inspections Based on Industry Classification and Number of Employees

xempt 

Number of facilities wit 
that are potentially e 

NAICS industry	 programmed inspectio 
code	 NAICS industry code description	 reporting 10 or fewer

this code 
empt from 

based on 
mployees 

111140	 WheatFarming 2 
111199	 All OtherGrain Farming 1 
115112	 Soil Preparation, Planting, and Cultivating 21 
213113	 Support Activities for Coal Mining 2 
213115	 Support Activities for Nonmetallic Minerals (except Fuels) 7 
238910	 Site Preparation Contractors 4 
325120	 Industrial Gas Manufacturing 4 
325311	 Nitrogenous Fertilizer Manufacturing 1 
423820	 Farm and Garden Machinery and Equipment Merchant Wholesalers 2 
424690	 Other Chemical and Allied Products Merchant Wholesalers 14 
482112	 Short Line Railroads 
541380	 Testing Laboratories 1 
Total 60 

Source: GAO review of DHS data reported as of August 2013 and industry codes listed in OSHA's directive regardin 
Exemptions and Umitations under the Appropriations Act, CPL 02-00-051 changes to Appendix A (effective Februa 
Note: Facilities are generally required to report to DHS if they have 400 pounds or mar 
ammonium nitrate meeting the definition of ammonium nitrate regulated by the Departt 
Transportation as a Division 1.1 Explosive or 2,000 pounds or more of ammortium nitra 
used as a fertilizer contained in transportation packaging. Facilities are listed in this tab 
reported a North American industry Classification System (NAICS) code to DHS that h 
injury and illness rate below the national average as of 2011, and (2) reported having 1 
employees.

the Enforcement 
22, 2013). 

of 
ent of 
e commonly 

if they (1) 
d a workplace 
I or fewer 

Other OSHA and EPA	OSHA's PSM regulations for chemical safety do not cover amn 
Chemical Safety	 nitrate.58 In response to a requirement in the Clean Air Act AmE 
Regulations Do NotApply	of 1990, OSHA issued its PSM regulations in 1992 to help prey 

accidents involving highly hazardous chemicals, including toxic to Facilities with	 flammable, highly reactive, and explosive substances. These ri 
Ammonium Nitrate	apply to processes involving listed chemicals in amounts at or 

threshold quantities. Employers subject to the PSM regulations 
required to take specified steps, which include evaluating the h

onium 
ndments 

nt 

gulations 
bove 
are 
zards 

58 29 C.F.R. § 1910.119. OSHA's list of highly hazardous chemicals is found 
§ 1910.119, app. A. 

Page 32	 GAO-14-274 C

it 29 C.FR. 

emical Safety



enting 
ins, and 
nents.59 
isted as 
LIs told us 
n the 
mical 

olve PSM-




involve

)Os, OSHA 

associated with the process, as well as developing and implem 
operating procedures, employee training, emergency action pIE 
compliance audits at least every 3 years, among other requirer 
Despite the hazards of ammonium nitrate, this chemical is not 
one of the chemicals subject to these regulations. OSHA officiE 
they did not know why ammonium nitrate was not included whE 
regulation was first issued. 6° According to the August 2013 che 
advisory, although ammonium nitrate is not covered by the PS 
regulations, the production or use of ammonium nitrate may in 
listed chemicals, and the manufacture of explosives, which ma 
ammonium nitrate, is covered by the regulations. In the late 19 
staff drafted a proposal for expanding PSM regulations to cove 
ammonium nitrate and other reactive chemicals, but it was not 
by agency policy officials and was never published in the Fede 
Register for public comment.61 

In addition, retail facilities, which may include facilities that stor 
blend fertilizer for direct sale to end users, are exempt from O 
regulations. In the preamble to the final rule for the PSM reguI 
OSHA stated that retailers are not likely to store large quantitie 
hazardous chemicals, and that a large chemical release would 
unlikely. While the facility in West, Texas stored large quantitie 
anhydrous ammonia, a chemical covered by the PSM regulatic

e and 
HA's PSM 
itions, 
s of 
be 
s of 
ns, OSHA 

A process means any activity involving a highly hazardous chemical inclu 
storage, manufacturing, handling, or the on-site movement of such chemical 
combination of these activities. 
60 According to OSHA officials, ammonium nitrate met the criteria the agenc 
develop the list of chemicals subject to the PSM regulations, but ammonium 
not included in the final regulations and the agency could not find document 
would explain why. The preamble to the PSM final rule states that the agenc 
include substances with the two highest or most dangerous reactivity ratings 
Hazardous Chemicals Data document 49 (substances rated 3 or 4 by NFPA 
Safety Management of Highly Hazardous Chemicals; Explosives and Blastir 
Fed. Reg. 6356, 6364 (Feb. 24, 1992). Ammonium nitrate has a reactivity r 
NFPA, but was not included in the list of chemicals subject to the PSM requi 
final rule. 

ing any use, 
ora 

used to 
nitrate was 
tion that 
y decided to 
from NFPA's 
. Process 
g Agents, 57 
ting of 3 from 
rements in the 

61 A description of proposed plans to amend the PSM regulations to expand 
covered appeared on OSHA's spring 1997 regulatory agenda and was remc 
fall 2001 agenda. OSHA commissioned a study that was completed in 2000 
Research Corporation, which included a preliminary chemical and industry 
economic analysis of the impacts of adding reactive chemicals to the scope 
regulations, including ammonium nitrate.

the chemicals 
ved as of the 
by CONSAD 
rofile and an 
of the PSM 
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officials told us that the PSM regulations would not apply to the 
because it was a retail outlet. 

In addition, other chemical safety regulations issued by EPA do ot apply 
to facilities with ammonium nitrate. 62 EPA's RMP regulations, is ued in 
1996 in response to a provision of the Clean Air Act Amendmen s of 
1990, require covered chemical facilities to develop and implem nt a risk 
management program, but ammonium nitrate is not included on the list of 
chemicals that would trigger the requirements. 63 EPA's RMP re ulations 
require facilities that handle more than threshold amounts of ce am 
chemicals to implement a risk management program to guard a ainst the 
release of chemicals into the air and surrounding environment. overed 
facilities must develop their own risk management plans, and s me 
facilities must also develop an emergency response program an conduct 
compliance audits, among other requirements. Covered facilitie must 
also submit their risk management plans to EPA, including data on the 
regulated substances handled, and prepare a plan for a worst-c se 
chemical release scenario. 

Although EPA initially included high explosives in its list of regulted 
substances, which would include explosives grade ammonium rjitrate, 
these explosives were subsequently removed from the list as a esult of a 
legal settlement 64 EPA officials also told us that fertilizer grade 
ammonium nitrate was not considered for its list for RMP becaue the 
agency had determined that it did not meet the criteria EPA estblished to 
implement the statute. Specifically, EPA officials told us that amnonium 

62 According to Chemical Safety Board officials, in 2002, the CSB recommen ed that 
OSHA and EPA expand the PSM and RMP regulations to include reactive oh micals. 
Ammonium nitrate is considered a reactive chemical. For more information, s e U.S. 
Chemical Safety and Hazard Investigation Board, Hazard Investigation: Impro ing 
Reactive Hazard Management, Report No. 2001-01-H (Washington D.C.: Oct ber 2002). 
63 40 C.F.R. pt. 68. EPAs list of regulated toxic and flammable substances is ourid at 40 
C.F.R. § 68.130. 

As part of settlement agreements resolving legal challenges to EPA's list b members 
of the explosives industry, EPA agreed to propose de-listing high explosives nd the 
industry members agreed to develop and implement certain safety practices nd to 
dismiss their legal challenge if the agency finalized the de-listing. EPA conclu ed that 
existing regulations and these industry practices were adequate to protect th public and 
finalized the de-listing. The industry members withdrew their legal challenge. st of 
Regulated Substances and Thresholds for Accidental Release Prevention; A endments, 
63 Fed. Reg. 640, 641 (Jan. 6, 1998). 
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nitrate could have been included in the RMP regulations, but mmonium 
nitrate was not included because it was not considered a toxic or 
flammable chemical, which were among the criteria EPA used when the 
agency first developed the regulations. 65 Accordingly, ammon urn nitrate 
is not a covered chemical and EPA inspectors do not review f cilities' risk 
management plans for this chemical during their RMP inspecti ns. In 
2006, EPA conducted an on-site inspection of the West, Texa facility, 
but the inspection focused on anhydrous ammonia, not ammo ium 
nitrate. 

Under the Executive 
Order, OSHA and EPAAre 
Seeking Information on 
Expanding Regulation and 
Oversight of Ammonium 
Nitrate, but Have Not Yet 
Proposed Any Regulatory 
Changes

In response to the August 2013 Executive Order on Improving Chemical 
Facility Safety and Security, OSHA and EPA, as part of the fe eral 
working group, have invited public comment on a wide range f policy 
options for overseeing the housing and handling of hazardous chemicals 
in the United States. Because they are still evaluating these o tions, the 
agencies have not issued any notices of proposed rulemaking. As 
directed by the Executive Order, in December 2013, OSHA issued a 
Request for Information on potential revisions to its PSM and r lated 
regulations, including its ammonium nitrate storage regulation 66 OSHA's 
Request for Information also seeks public input on changing th agency's 
enforcement policy concerning the retailer exemption in the P M 
regulations. In the Request for Information, OSHA states that" he West 
Fertilizer facility is not currently covered by PSM, however it is a stark 
example of how potential modernization of the PSM standard ay include 
such facilities and prevent future catastrophe." In addition, as hair of one 
of the workgroups established to implement the Executive Ord r, OSHA 
solicited public input in January 2014 on federal policy options or 
improved chemical safety and security, including whether to e pand 
OSHA's PSM regulations and EPA's RMP regulations to cover 
ammonium nitrate, among other options. 67 This solicitation als sought 

65 When it established its list of regulated substances, EPA included substa es that met 
specified criteria for toxic, flammable, and explosive substances. For explosi es, EPA 
selected substances that were given a certain explosive classification by the Department 
of Transportation. List of Regulated Substances and Thresholds for Acciden I Release 
Prevention, 59 Fed. Reg. 4478 (Jan. 31, 1994). The Department of Transpo ation does 
not classify ammonium nitrate fertilizer as an explosive. 49 C.F.R. § 172.101 
66 Process Safety Management and Prevention of Major Chemical Accident 78 Fed. 
Reg. 73756 (Dec. 9, 2013). 
67 These policy options have been published to OSHA's website and public omments 
may be obtained through the website www.regulations.gov . 
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public input on whether federal agencies should examine the u of third 
party audits to promote safe storage and handling of ammoniu nitrate. 
The solicitation defined third party audits as inspections conduc ed by 
independent auditors, retained by a chemical facility, who make process 
safety and regulatory compliance recommendations. 68 In an on oing pilot 
project in selected states implemented in response to the Exec live 
Order, federal agencies report improved coordination of inspecti ns, such 
as sharing inspection schedules, cross-training inspectors, and 
inter-agency referrals of possible regulatory non-compliance. 

Some Countries 
Regulate and 
Oversee Ammonium 
Nitrate By Imposing 
Requirements on 
Facilities, Conducting 
Inspections, and 
Supporting Industry 
Initiatives to Promote 
Compliance

68 In December 2012, the Administrative Conference of the United States, an i 
federal agency dedicated to improving the regulatory process, published a 
recommendation on agency use of third-party programs to assess regulatory c 
The recommendation refers to existing third-party inspection programs in whicl 
entities generally contract with and pay third parties to carry out activities such 
inspections. Regulatory agencies then adopt new roles in coordinating and OVE 
these third parties. The Administrative Conference of the United States recomr 
federal agencies consider various factors, such as resources and incentives to 
in a third-party inspection program, when deciding whether or not to develop si 
program. It also acknowledges that certain statutory or other legal restrictions 
preclude an agency from using third parties to conduct inspections and other c 
assistance activities. Adoption of Recommendations, 78 Fed. Reg. 2939, 2941 
15, 2013).
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Other Countries' 
Approaches Include Risk 
Assessments and 
Restrictions on Where and 
How Ammonium Nitrate 
Can Be Stored

According to foreign officials and government documents, Ca ada and 
the three EU countries we contacted—France, Germany, and he United 
Kingdom—require facilities with specified quantities of ammon urn nitrate, 
including fertilizer grade ammonium nitrate, to assess its risk nd develop 
plans or policies to control the risks and mitigate the consequ nces of 
accidents. 69 Like the United States, these countries are memb rs of the 
OECD, which has published best practices for managing the ri ks of 
chemical accidents. 70 The OECD publication includes guidan e on 
preventing and mitigating the consequences of chemical accid nts, 
preparedness planning, and land use planning, among other t ings. 71 For 
example, CECD's guidance recommends that regulatory auth rities 
ensure that facilities with hazardous substances assess the ra ge of 
possible accidents and require hazardous facilities to submit r ports 
describing the hazards and the steps taken to prevent acciden s. 

With respect to assessing the risks of ammonium nitrate, acco ding to 
Canadian officials and Canadian government documents, am onium 
nitrate is regulated under the country's Environmental Emerge cy 
Regulations, which include risk management provisions. Accor ing to 
guidance published by Environment Canada, a federal-level re ulatory 
agency, facilities that store 22 tons or more of ammonium nitra e must 
develop and implement an environmental emergency plan. 72 In 
developing an emergency plan, facilities are directed to analyz the risks 
posed during the storage and handling processes for certain c emicals 
and adopt practices to reduce the risks, taking into considerati n the 
impact a chemical accident would have on the surrounding co munity. 

According to information provided by EU officials, facilities in th 28 
member countries of the EU with specific quantities of ammonii.im nitrate 

69 We did not conduct an independent legal analysis to verify the information provided 
about the laws, regulations, or policies of the foreign countries selected for th s study. 
70 The OECD is an intergovernmental organization in which representatives eet to 
coordinate and harmonize policies, discuss issues of mutual interest, and res ond to 
international concerns, currently, there are 34 member countries. 
71 OECD Guiding Principles for Chemical Accident Prevention, Preparednes and 
Response: Guidance for Industry (including Management and Labour), Publi Authorities, 
Communities, and other Stakeholders (OECD 2003). 
72 This includes mixtures that are 60 percent ammonium nitrate by weight an that are in 
solid form and mixtures that are 81 percent ammonium nitrate by weight and hat are in 
liquid form. 
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fertilizer are subject to the Seveso Directive, the EU legislation r 
facilities that use or store large quantities of certain toxic, explo lye, and 
flammable substances, among other types of chemicals. At a minimum, 
EU officials told us that EU member countries must comply with the 
Seveso Directive, although they have the option to adopt more tringent 
requirements. The legislation was adopted after a chemical acci ent in 
Seveso, Italy in 1976 that exposed thousands of people to the t xic 
chemical known as dioxin. Under the Seveso Directive, last upd ted in 
2012, member countries are to require facilities with large amou ts of 
ammonium nitrate fertilizer to notify the appropriate authority in eir 
respective country, adopt a major accident prevention policy, an in some 
cases, develop a detailed safety report (see table 5).74 

' Currently, the Seveso Directive specifically covers four different types of am 
nitrate, and reporting requirements for facilities vary depending on the quantity 
ammonium nitrate they hold. The four types of ammonium nitrate covered are 
the Seveso Directive as: (1) ammonium nitrate fertilizers capable of self-sustai 
decomposition, (2) fertilizer grade ammonium nitrate, (3) technical grade amm 
nitrate, and (4) "off-specs" material and fertilizers not fulfilling the detonation te 
Threshold quantities vary depending on the type of ammonium nitrate. FertilizE 
ammonium nitrate is defined in the Seveso Directive as straight ammonium nit 
fertilizers and ammonium nitrate-based compound/composite fertilizers that co 
certain percentages of nitrogen from ammonium nitrate by weight. For more s 
information, see Annex I of Directive 2012118/EU of the European Parliament 
Council on the Control of Major-Accident Hazards Involving Dangerous Substa
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Amending and Subsequently Repeallng Council Directive 96/82/EC (July 4, 20 2). For 
purposes of this report, we focus on examples involving fertilizer grade ammo lum nitrate. 

According to information provided by EU officials, the EU began regulating mmonium 
nitrate fertilizer in 1982. Subsequent to the adoption of the original Seveso Dir ctive in 
1982, there have been two replacement directives. Seveso II was adopted in 1 96 and 
introduced requirements related to emergency planning and land use planning among 
other revisions. Seveso II was amended in 2003 and changes were made to th 
descriptions of the ammonium nitrate categories and thresholds modifying the riteria for 
which facilities are covered under the Directive, among other changes. These hanges 
were made based on an analysis of findings from the 2001 accident in Toulou , France. 
Seveso Ill was adopted on July 4, 2012 and entered into force on August 13, 2 12. EU 
member countries have until June 1,2015 to implement the Seveso I II Directiv 
Revisions include stricter standards for inspections to ensure more effective e forcement, 
and stricter requirements for providing information to the public, particularly tho e likely to 
be affected by a major accident, among other changes. This information was p ovided 
and/or reviewed by EU officials, for more details, see European Union, Dire ctiv 
2012/18/EU of the European Parliament and of the Council on the Control of ajor-
Accident Hazards Involving Dangerous Substances, Amending and Subseque tly 
Repealing Council Directive 96/82/EC (July 4, 2012). 
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Table 5: Selected Key Requirements and Corresponding Threshold Quantities in the European Union's Seveso Ill 
Facilities with Fertilizer Grade Ammonlum Nitrate

Directive for 

Summary of directive requirement	 Threshold quantity in tons) 
Notification 
Facilities are required to notify the appropriate authority in their country by submitting the names 
and quantities of chemicals present, activities performed, and details about neighboring 
establishments, including areas likely to increase the risk or consequences of a major accident. 1,378 
Major accident prevention policy 
Facilities are required to document how they plan to prevent accidents and protect human health 
and the environment, including identifying and evaluating major hazards and planning for 
emergencies, among other activities, and submit the document to the appropriate authority in their 
country. 1,378 
Safety report 
Facilities are required to produce a safety report demonstrating that major accident hazards and 
scenarios have been indentified and that measures have been taken to prevent such accidents, 
and send the report to the appropriate authority in their country. 5,512 

Source: The Seveso III Direclive and information provided by EU ofticis. 

Note: The Seveso Ill Directive was adopted on July 4, 2012 and entered into force on 
2012. Eu member countries have until June 1,2015 to implement the Seveso Ill Direc 

Some countries, such as France and the United Kingdom, ha y 
requirements for notifying authorities about the types and quan 
chemicals at facilities, including certain types of ammonium niti 
United Kingdom, officials told us that facilities with 28 tons or n 
certain types of ammonium nitrate must notify the Health and 
Executive or local authority and the fire authorities. 75 French of 
that facilities with more than 276 tons of ammonium nitrate ferti 
notify local authorities about their holdings.76
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According to United Kingdom officials we interviewed, these requirements 
grades of ammonium nitrate that are classified as oxidizers. The relevant reg 
require facilities to notify authorities are The Dangerous Substances (Notifica 
Marking of Sites) Regulations 1990. These regulations are primarily intended 
authorities to any special firefighting hazards likely to exist at facilities. The H 
Safety Executive is a non-departmental United Kingdom government body. 
76 More specifically, according to officials, facilities with more than 276 tons b 
551 tons of ammonium nitrate fertilizer that is more than 28 percent nitrogen 
ammonium nitrate by weight and complies with EU standards, including pass 
detonation resistance test, are required to notify local authorities. According t 
official, facilities with 11 tons or more of "off-spec" ammonium nitrate that doe 
with certain EU standards are classified as Seveso facilities. 
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The selected countries we reviewed generally reported having ore 
centralized land use policies that specify where facilities with Ia ge 
quantities of ammonium nitrate should be located. For example EU 
officials explained that the Seveso Directive requires member c untries to 
develop and implement land use policies. Through controls on he siting 
of new Seveso facilities and new developments in the vicinity o such 
facilities, such as transportation routes and residential areas, th y told us, 
member countries' policies aim to limit the consequences of ch mical 
accidents for human health and the environment. In the United ingdom, 
officials told us that facilities intending to store more than 1,102 tons of 
ammonium nitrate must first receive permission from their local planning 
authority to do so for relevant ammonium nitrate materials, The 
explained that these local planning authorities consider the haz rds and 
risks to people in surrounding areas and consult with the Healt and 
Safety Executive prior to granting permission to such facilities. 

Three of the countries we reviewed—France, Germany, and th United 
Kingdom—restrict the use of wood for storage purposes in cert in 
instances, according to information and documents provided by relevant 
officials. EU officials told us that the Seveso Directive does not rescribe 
how chemicals, including ammonium nitrate, should be stored. U 
countries have developed their own technical standards or rely n 
industry standards for storing and handling ammonium nitrate, or 
example, according to information provided by French officials, after 
several accidents involving ammonium nitrate fertilizer, the gov rnment in 
France launched a working group to update existing ammoniu nitrate 
regulations, including storage and handling requirements. They described 
the most recent regulations in France, issued in 2010, which in lude 
updated fire resistance provisions for new and existing facilities banning 
or restricting the use of materials such as wood and asphalt fib ring for 
storing ammonium nitrate. Specifically, according to document provided 
by French officials, the regulations direct facilities not to store a monium 
nitrate fertilizer in structures with wood walls or sides. 77 Accordi g to an 
official in Germany, strict storage requirements for using certai types of 
ammonium nitrate fertilizer have led many farmers to voluntaril use an 

In this example, ammoniurn nitrate fertilizer refers to solid straight and corn 
fertilizers with specific percentages of nitrogen from ammoniurn nitrate by wei 
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alternative type of fertilizer, known as calcium ammonium nitr te. 78 , 79 For 
example, she explained that, in Germany, certain kinds of am onium 
nitrate must be divided into quantities of 28 tons prior to stora e, and 
quantities are separated by concrete walls. In addition, certain ammonium 
nitrate and ammonium nitrate-based preparations must be se arated 
from combustible materials, for example by brick or concrete aIls. 
Guidance in the United Kingdom also recommends that buildi gs for 
storing ammonium nitrate should be constructed of material th t does not 
burn, such as concrete, bricks, or steel, as does the recent ad isory in the 
United States published by OSHA, EPA, and ATF. 

Foreign Oversight 
Approaches and Industry 
Initiatives Include 
Guidance on Safe 
Practices, Requirements 
for Routine Inspections, 
and Voluntary Third Party 
Audit Programs

Guidance on Safe Practices. In the countries we reviewed, go ernment 
entities developed materials to help facilities with ammonium itrate 
fertilizer comply with safety regulations. 8° For example, in the nited 
Kingdom, the government published guidance on storing and andling 
ammonium nitrate that illustrates proper storage practices and is written 
in plain language. The United Kingdom also developed a chec list that 
facilities can use as a compliance tool to determine whether th y are 
meeting safe storage requirements. In Canada, Environment anada 
issued a guidance document in 2011 so that facilities covered y its 
Environmental Emergency Regulations, including facilities wit certain 
types and amounts of ammonium nitrate, can better understan and 
comply with regulatory requirements. 

78 The German official told us that German regulations apply to the storage, illing, and in-
house transport of ammonium nitrate and ammonium nitrate-based preparat ons. In 
Germany, ammonium nitrate and ammonium nitrate-based preparations are classified into 
five groups based on their hazardous properties. For more information, see ermany's 
Hazardous Substances Ordinance, Federal Institute for Occupational Safety and Health, 
last amended July 15, 2013. 

According to an official we interviewed from an international fertilizer asso iation, using 
calcium ammonium nitrate, which is a mixture of ammonium nitrate with lime tone and/or 
dolomite, entails some incremental cost associated with the additional weigh of the 
material added to the ammonium nitrate. According to a German official, un er normal 
storage conditions, calcium ammonium nitrate fulfilling certain requirements s considered 
a safer fertilizer than straight ammonium nitrate fertilizer in terms of preventi g accidental 
detonation, and large protection distances are used for straight ammonium nitrate fertilizer 
in case of accidental detonation. However, calcium ammonium nitrate fertiliz r can still be 
used to make weapons, such as improvised explosive devices. 
80 OECD's Guiding Principles for Chemical Accident Prevention, Preparedn ss and 
Response directs public authorities to provide facilities with clear, easy to un erstand 
guidance on how regulatory requirements can be met. 
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The EU compiles information about chemical accidents and dis eminates 
publications that include guidance on how facilities can prevent future 
incidents. Specifically, the EU has a system for reporting major ccidents, 
including accidents involving ammonium nitrate, and tracks the 
information in a central database. 81 For example, as of January 2014, this 
database contained information on several incidents involving a monium 
nitrate dating back to 1986. EU researchers use this informatio to 
develop semi-annual publications in order to facilitate the exch nge of 
lessons learned from accidents for both industry and governme t 
regulators. Each publication focuses on a particular theme such as a 
specific substance, industry, or practice, and summarizes the c uses of 
related accidents and lessons learned to help prevent future ac idents. 
EU officials told us that the next publication will be issued in the summer 
of 2014 and will focus on the hazards of ammonium nitrate in p rt as a 
result of the explosion that occurred in West, Texas. 

Routine Inspections. In the EU, member countries are required o inspect 
facilities with large quantities of chemicals covered by the Seve o 
Directive, which includes facilities with ammonium nitrate. 82 Acc rding to 
EU officials and documents, the EU's Seveso Directive requires covered 
facilities to be inspected either annually or once every 3 years, epending 
on the amount of hazardous chemicals a facility has—the great r the 
amount, the more frequent the inspection. EU officials also expi med that 
member countries are required to report information to the Euro ean 
Commission every 3 years on how they are implementing the S veso 
Directive requirements, including the number of facilities that ha e been 
inspected in their country. 83 According to a report published by t e 
European Commission in June 2013, member countries reporte in 
December 2011 that they had 10,314 covered facilities. Accordi g to the 
report, of those facilities to be inspected annually, 66 percent w re 

81 For more information, seethe European Commission's Major Accident Rep rting 
System https://emars.jrc.ec.europa.eul . 
82 OECD's Guiding Principles for Chemical Accident Prevention, Preparednes and 
Response directs public authorities to ensure safety requirements are met thr ugh 
appropriate inspection and enforcement measures, such as periodically inspe ting safety 
performance in hazardous facilities. 
83 Under the new Seveso Ill Directive, member countries are required to repo information 
to the European Commission every 4 years. 
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inspected, on average, in 2011, and of those facilities to be in 
once every 3 years, 43 percent were inspected, on average, i 

Voluntary Initiatives and Third Party Audits. In the countries w 
the fertilizer industry has actively promoted voluntary compliar 
national safety requirements among facilities with ammonium 
fertilizer. For example, Fertilizers Europe, which represents th 
fertilizer manufacturers in Europe, published guidance in 2007 
storage and handling of ammonium nitrate-based fertilizers. T 
guidance recommends that buildings used to store ammoniurr 
based fertilizers be constructed of non-readily combustible ms 
as brick, concrete, or steel and that wood or other combustiblE 
be avoided, among other things. 85 Fertilizers Europe has also 
a compliance program that is a key requirement for membersf 
consists of independent third party audits. As part of the progr 
developed a self assessment tool for fertilizer manufacturers t 
identify gaps and possible improvements.
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In the United Kingdom, the government and the fertilizer indus 
together in 2006 to develop a voluntary compliance program fc 
that manufacture and store fertilizers, among other activities, ii 
ammonium nitrate-based fertilizers. 86 According to a United K 
official, the government provided some of the initial funding for
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initiative, and the voluntary compliance program is now self financed. 
Although the program was initially focused on fertilizer securit 
evolved over the years to also address fertilizer safety in the U 
Kingdom. As part of the voluntary compliance program, partici 
facilities carry out risk assessments. These facilities are auditE 
by an independent audit team comprised of specialists to dete 
whether they comply with industry and government standards, 
standards for safely storing and handling ammonium nitrate fe

',it has 
nited 
Dating 
d annually 
mine 
including 

rtilizer. 

84 These facilities are not just facilities with ammonium nitrate, but include f cilities with 
more than threshold amounts of all of the chemicals covered by Seveso. Fo more 
information see European Commission, Report on the Application in the Me her States of 
Directive 96/821EC on the control of major-accident hazards involving dang rous 
substances for the period 2009-2011 (Brussels, June 2, 2013). 

European Fertilizer Manufacturers' Association, Guidance for the Storage Handling 
and Transportation of Solid Mineral Fertilizers (April 2007). 
86 The voluntary compliance program in the United Kingdom is known as th Fertilizer 
Industry Assurance Scheme. 
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Officials we interviewed in the United Kingdom told us that the 
government encourages and supports this industry initiative an that 
about 90 percent of facilities with ammonium nitrate in the Unit d 
Kingdom, including those that have small quantities, are memb rs of the 
voluntary program. 87 A United Kingdom official said, in his opini n, one 
would expect facilities participating in this industry initiative to b more 
likely to be found in compliance by the government when it con ucts its 
own inspections. Furthermore, government officials, industry 
representatives, and program administrators meet twice a year o discuss 
how the program is being implemented and monitored. 

Large quantities of ammonium nitrate are present in the United States, 
although the precise number of facilities with ammonium nitrate is not 
known. While incidents involving ammonium nitrate are rare, thi 
chemical can react in ways that harm significant numbers of pe pie and 
devastate communities. Facilities may be required, in certain 
circumstances, to report their chemical holdings to federal, stat , and 
local authorities for security and emergency planning purposes. However, 
given the various reporting requirements and numerous reporti g 
exemptions, some facilities may be uncertain about what to rep rt to 
whom. Through the new Executive Order, federal agencies inch 
DHS, EPA, and OSHA have the opportunity to work together or 
sharing initiatives to help identify facilities with ammonium nitrat 
Such data sharing could help federal agencies identify facilities 
not complying with their regulations and enable OSHA to target 
facilities with ammonium nitrate for inspection. Without improve 
coordination among the various federal and state agencies that 
data on facilities that store potentially hazardous chemicals, ide 
facilities with ammonium nitrate for purposes of increasing awai 
the hazards and improving regulatory compliance will remain a

iding 
data 

e fertilizer. 
that are 
high risk 

collect 
itifying 
eness of 
challenge. 

Although OSHA has requirements for storing ammonium nitrat fertilizer 
in its Explosives and Blasting Agents regulations that could redice the 
likelihood of an explosion, OSHA has done little to ensure that t,e 
fertilizer industry, which is one of the primary users of ammoniun nitrate, 
understands how to comply with its existing regulations. The Aigust 2013 

87 The voluntary program in the United Kingdom does not apply to end users, 
farms. 
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chemical advisory and OSHA's February 2014 letter to faciliti s help 
clarify how OSHA's Explosives and Blasting Agents regulatlo s apply to 
fertilizer facilities. However, without additional action by OSH to promote 
awareness of how to comply with its regulations, fertilizer facil ies may 
not know whether their practices are in compliance with OSH 's existing 
ammonium nitrate storage regulations or if changes need to b made. 
Moreover, unless OSHA takes steps to leverage additional re ources to 
support its enforcement efforts, whether through enhanced ta eting or 
coordination with other agencies or outside parties, beginning ith 
encouraging voluntary compliance with ammonium nitrate reg lations 
through various industry initiatives, it will not know the extent t which 
dangerous conditions at some facilities may continue to exist. 

While much can be achieved under current regulations, OSH and EPA's 
regulations contain gaps with respect to ammonium nitrate th may allow 
unsafe facilities to operate and poor planning to persist. OSH has not 
significantly changed its ammonium nitrate storage regulation since they 
were issued in 1971, which means that fertilizer facilities may e adhering 
to outdated practices. For example, other countries we review d have 
revisited and updated their ammonium nitrate regulations and he 
National Fire Protection Association is considering making ch nges to its 
ammonium nitrate storage standards as a result of the explosi n in West, 
Texas. In addition, as a result of incidents involving ammoniu nitrate 
abroad, countries in the European Union and Canada require acilities to 
assess the risks of working with ammonium nitrate fertilizer, a d the 
European Union requires member countries to routinely inspe t facilities 
that have very large quantities of it. These approaches offer e amples of 
how the risks of ammonium nitrate can be managed. Although increased 
regulation may be more burdensome to industry, without som means of 
ensuring that high risk facilities plan for and manage the risks ssociated 
with ammonium nitrate, such facilities may not be prompted to adequately 
address the risks the chemical creates for workers and neighb ring 
communities. 

Recommendations for 
Executive Action

To improve federal oversight of facilities with ammonium n rate, we 
recommend that the Secretary of Labor, the Administrator f EPA, 
and the Secretary of Homeland Security, as part of their e orts as 
members of the Chemical Facility Safety and Security Wor ing Group 
established by the Executive Order issued in August 2013, develop 
and implement methods of improving data sharing among ederal 
agencies and with states. 
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2. We also recommend that the Secretary of Labor direct the As istant 
Secretary for Occupational Safety and Health to take the folio ing 
three actions: 
• Extend OSHA's outreach to the fertilizer industry. For exa pie, 

OSHA could work with the fertilizer industry to develop an 
disseminate informational materials related to storage of 
ammonium nitrate. 

• Take steps to identify high risk facilities working with am onium 
nitrate and develop options to target them for inspection. 

• Consider updating regulations for the storage of ammoni m nitrate 
taking into consideration, as appropriate, other related St ndards 
and current practices. 

3. To strengthen federal oversight of facilities with ammonium n trate, we 
recommend that the Secretary of Labor and the Administrato of EPA 
direct OSHA and EPA, respectively, to consider revising their related 
regulations to cover amnionium nitrate and jointly develop a lan to 
require high risk facilities with ammonium nitrate to assess th risks 
and implement safeguards to prevent accidents involving this 
chemical. 

We provided a draft of this report to the Administrator of EPA, th 
Secretary of Homeland Security, and the Secretary of Labor for eview 
and comment. We received written comments from EPA, OHS, nd 
OSHA, which are reproduced in appendices I, II, and Ill. EPA, 0 5, and 
OSHA agreed with our recommendation that the agencies impr e data 
sharing and described their current efforts to address this issue s part of 
their implementation of the Executive Order on Improving Chem cal 
Facility Safety and Security. The agencies stated that a status r port by 
the Executive Order Working Group, which will be submitted to he 
President by the end of May, 2014, will include proposals for en ancing 
data sharing among federal agencies and with states. 

OSHA agreed with our recommendation that the agency condu 
additional outreach to the fertilizer industry, stating that addition 
outreach efforts will be identified in the Executive Order status r 
that these efforts should help the fertilizer industry understand C 
safety requirements and industry best practices. OSHA also agi 
our recommendation that the agency target high risk facilities fo 
inspection, stating that the agency is evaluating options for targ 
risk fertilizer facilities for inspection.

sport and 
)SHA's 
eed with 

ting high 
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OSHA and EPA agreed with our recommendation that the agen ies 
consider revising their regulations to cover ammonium nitrate. 0 HA is 
currently reviewing public comments submitted in response to a equest 
for Information on a proposed revision to the agency's Process afety 
Management and Prevention of Major Chemical Accidents regul tions 
and the a request for public input on issues associated with Sec ion 6 of 
the Executive Order, which addresses Policy, Regulation, and S andards 
Modernization. EPA stated that the agency will be publishing a equest 
for Information seeking public input on its proposed revision to rocess 
safety and risk management issues relevant to its Risk Manageinent 
Program regulations, including coverage of ammonium nitrate. lh 
addition, EPA, DHS, and OSHA provided technical comments, frhich we 
have incorporated as appropriate. We also provided portions ofhe draft 
report related to each of the four countries we reviewed to relevnt 
officials from each country, and incorporated their technical conments, as 
appropriate. 

As agreed with your offices, unless you publicly announce the qontents of 
this report earlier, we plan no further distribution until 30 days frm the 
report date. At that time, we will send copies to the appropriate 
congressional committees, the Administrator of EPA, the Secreary of 
Homeland Security, the Secretary of Labor, and other intereste3i parties. 
In addition, the report will be available at no charge on the GA website 
at http://www.gao.gov . 

If you or your staffs have any questions concerning this report, please 
contact me at (202) 512-7215 or moranr@gao.gov . Contact po nts for our 
Offices of Congressional Relations and Public Affairs may be f und on 
the last page of this report. Key contributors to this report are Ii ted in 
appendix IV. 

Revae Moran, Director 
Education, Workforce, and Income Security Issues 
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Appendix I: Comments from the 
Environmental Protection Agency 

, 	 UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, DC. 20460 

Yi PRO1

OFFICE OF

SOLID WASTE AND 

EMERGENCY prsposs 

Ms. Revae a Moran 
Director 
Education, Workforce, and Income Security Issues 
U.S. Government Accountability Office 
441 GStreet,NW 
Washington, DC 20548 

Thank yol.I for the opportunity to review and comment on GAO's draft report, "Chemical Safety: 
Actions Needed to Improve Federal Oversight of Facilities with Animonium Nitrate." Your draft 
report included three recommendations, two of which were addressed to the United States 
Environmental Protection Agency (EPA). The purpose of this letter is to provide our Agency 
response to these particular recommendations. EPA generally agrees with the findings, 
conclusions, and recommendations reached by the GAO. 

As your draft report highlights, federal data provide insight into the number of facilities in the 
United States with ammonium nitrate but do not provide a complete picture because of reporting 
exemptions and other data limitations. Although federal law requires certain facilities to report 
their ammonium nitrate holdings to state and local authorities for emergency planning purposes, 
these data are not easily accessible to federal agencies because States are not required to report 
them to federal agencies, and each state determines how to share its own data. As part of 
implementing Executive Order 13650- Improving Chemical Facility Safety and Security, which 
was issued in August 2013, federal agencies are exploring options for improving data sharing. 

Your report also includes examples of approaches for overseeing ammonium nitrate facilities 
used in several foreign countris. Review of those countries' regulations indicates that facilities 
with specified quantities of ammonium nitrate are required to assess their risk and develop plans 
or policies to prevent chemical accidents. 

GAO Recommendation  

To improve federal oversight of facilities with ammonium nitrate, we recommend that the 
Secretary of Labor, the Administrator of EPA, and the Secretary of Homeland Security, as part 
of their efforts as members of the Chemical Facility Safety and Security Working Group 
established by the Executive Order issued in August 2013, develop and implement methods of 
improving data sharing among federal agencies and with states. 

Internet AdDress IDOL) • hltpJtaorrow.epagov

Racpcledlfl,cyclablo • Pnorc-dorith Vegetable Oil Based Inks on 100% Pnslconsumer, Process Chlorine Free Recycled Paper 
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IvathySslaus 
Assistant Administrator 

'Executive Order 13650, Improving Chemical Facility Security and Safety (August 7,2013). 

Appendix I: Comments from the Environmental 
Protection Agency 

EPA Response  

EPA agrees and, as part of the efforts under the Executive Order 1, the EPA, the Occupational 
Safety and Health Administration (OSHA), and the Department of Homeland Security (DHS) a e 
clarifying the capabilities and needs of the various federal agencies for chemical facility data 
developing a mechanism for aggregating chemical facility information from the various federal 
agencies and sharing it among the agencies. In the final report to .the President, which is due by 
the end of May, the EO Working Group will provide more specific information on how and 
when these actions will be completed. 

GAO Recommendation 

To strengthen federal oversight of facilities with ammonium nitrate, we recommend that the 
Secretary of Labor and the Administrator of EPA direct OSHA and EPA to consider revising 
their related regulations to cover anunonium nitrate and jointly develop a plan to require high 
risk facilities with amnionium nitrate to assess the risks and impirment safeguards to prevent 
accidents involving this chemical. 

EPA Response 

EPA agrees and, as part of the efforts under the Executive Order, the EPA and OSHA are 
working together along with DHS, the Bureau of Alcohol, Tobacco, Firearms, and Explosives n 
the Department of Justice, and the Department of Agriculture to identify gaps in the current 
regulatory structure for ammonium nitrate and develop a plan to address those gaps. In the fin 
report to the President, which is due by the end of May, the EO Working Group will provide 
more specific information on how and when these actions will be completed. In addition, EPA 
will be publishing a Request for Information seeking public input on process safety and risk 
management issues relevant to the Risk Management Program regulation, including coverage f 
ammonium nitrate. 

In closing, thank you for the opportunity to review and respond to the draft GAO report. If yo 
have any questions, please contact Kimberly Jennings at (202) 564-7998. 

Sincerely, 
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U.S. DqartmentoHomdand Surily 
Washington, DC 20528 

Revae Moran 
Director, Education, Workforce, and Income Security Issues 
U.S. Government Accountability Office 
44lG Street, NW 
Washington, DC 20548 

Re: Draft Report GAO-i 4-274, "CHEMICAL SAFETY: Actions Needed to Improve Federal 
Oversight of Facilities with Ammonium Nitrdt&' 

Dear Ms. Moran: 

Thank you for the opportunity to review and comment on this draft report. The U.S. Departmen 
of Homeland Security (DHS) appreciates the U.S. Government Accountability Office's (GAO's 
work in planning and conducting its review and issuing this report. 

As noted in the report, ammonium nitrate has been involved in several maj or chemical acciden 
over the past century. After the April 2013 incident involving the detonation of aminonium 
nitrate in West, Texas, that killed at least 14 people and injured more than 200 others, the 
President issued Executive Order (EO) 13650: "Improving Chemical Facility Safety and 
Security", in August 2013. The Department is pleased to note GAO's recognition that DHS is 
working with the Department of Labor's Occupational Safety and Health Administration 
(OSHA), and the Environmental Protection Agency (EPA), to identify ways of enhancing the 
safety and security of facilities that possess ammoniurn nitrate and other potentially hazardous 
chemicals, in accordance with EO 13650. 

While ammoniuin nitrate has many significant and legitimate commercial uses, its potential to 
explode has made it an attractive ingredient used by terrorists in attacks domestically and abroa 
and continues to present a security threat. Based on the myriad of safety and security concerns 
presented by ammonium nitrate, regulating facilities that possess ammonium nitrate is a shared 
responsibility that involves multiple federal agencies. 

In preparing its report, GAO met with representatives from DHS 's National Protection and 
Programs Directorate's (NPPD) Infrastructure Security Compliance Division, which is 
responsible for overseeing the security at high-risk chemical facilities under the Chemical 
Facility Anti-Terrorism Standards (CFATS) program. Under CFATS, regulatory requirements 
may be imposed upon chemical facilities that possess threshold levels of various chemicals of 
interest, one of which is ammonium nitrate. For this effort, GAO's engagement with DHS 
focused on the utility of CFATS data for determining how many facilities within the United 
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H. Crumpacker, CIA, CFE 
Director 
Departmental GAO-OIG Liaison Office 

Appendix II: Comments from the Department 
of Homeland Security 

States possess amrnonium nitrate. As discussed in the draft report, for a variety of reasons, suc 
as the use of screening threshold quantities for determining regulatory requirements and existin 
statutory exemptions to CFATS for certain types of facilities, the data possessed by DHS is of 
limited utility in ascertaining the total number of facilities within the United States that possess 
ammonium nitrate. 

The draft report contained one recommendation directed to DHS with which the Department 
concurs. Specifically, GAO recommended that the Secretary of Labor, the Administrator of th 
EPA, and the Secretary of Homeland Security, as a part of their efforts as members of the 
Chemical Facility Safety and Security Working Group established by EO 13650: 

Recommendation: Develop and implement methods of improving data sharing among federal 
agencies and with states. 

Response: Concur. Since the establishment of the Chemical Safety and Security Working 
Group under EO 13650—which is tn-chaired by DHS, EPA, and OSHA—DHS has been 
working with federal and state partners to identify ways to enhance data sharing with facilities 
possessing ammonium nitrate. DI-IS and other members of the Chemical Safety and Security 
Working Group are in the process of developing a final report to the President on the status of 
ongoing and planned activities to implement EO 13650. That report, which is due to the Whit 
House in May 2014, will include, among other things, the working group's proposals for 
developing and implementing methods of improving data sharing among federal agencies and 
with states, Once the final report is submitted to the White House and is ready for public 
dissemination, DI-IS will share the report and the interagency group's proposals for improving 
data sharing with GAO. Estimated Completion Date (ECD): May 31, 2014. 

Again, thank you for the opportunity to review and provide comment on this draft report. 
Technical comments were provided under separate cover. Please feel free to contact me if you 
have any questions. We look forward to working with you in the future. 
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Appendix III: Comments from the 
Department of Labor 

U.S. Department of Labor Assistant Secretary for 
Occupational Safety and Health 
Washington, D.C. 20210 

Ms. Ikevac E. Moran, Director 
Education, Workforce, and Income Security Issues 
U.S. Government Accountability Office 
441 G Street, NW 
Washington, DC 20548 

Thank you for the opportunity to comment on the Government Accountability Office's (GAO) proposed 
report, Chemical Safety: Actions Needed to Improve Federal Oversight of Facilities with Amruonians 
Nitrate. The following comments aro submitted on behalf of the Department of Labor's Occupational 
Safety and Health Administration (OSHA). 

The purpose of the report was to determine how many facilities in the United States have ammoniurn 
nitrate, how OSHA and EPA regulate these facilities, and what approaches other countries use to oversee 
ammosium nitrate facilities. As a result of your liridings, GAO recommends that agencies improve data 
sharing, that OSHA conduct outreach to the fertilizer industry and target high risk facilities for inspection, 
and that EPA and OSHA consider revisingammonium nitrate regulations. 

OSI-lA has the authority to protect workers, including from hazards associated with amnionium nitrate. 
Specifically, OSFIA's standard ovcming Explosives and Blasting Agents, 29 CFR 1910.109, has 
requirements for safe storage of ammonia nitrate. OSHA's Process Safety Management of Highly 
Flazardoua Chemicals standard, 29 CFR 1910.119 (PSM), is intended to prevent or minimize 
consequences of cataatrophicreleases of highly hazardous chemicals, which are defined in the standard. 
The PSM standard does not identity ammonium nitrate among the highly hazardous chemicals that fall 
within the scope of the standard, and therefore the standard does not apply to facilities solely because 
ammonium nitrate is present. 

As the report mentions, in August. 2013, the President signed Executive Order (EU) 13650, Improving 
Chemical Facility Safety and Security. The EU established a Working Group co-clsaired by the Secretary 
of homeland Security, the Administrator of the EPA, and the Secretary of Labor. The Working Group is 
tasked with improving the safety and security of U.S. chemical facilities, including those facilities that 
have ammonium nitrate. 

You recommend that the Working Group develop and implement methods of improving data sharing 
among federal agencies and with states. As you know, the EO directs the Working Group to "produce a 
proposal for a coordinated, flexible data-sharing process which can be utilized to track data submitted to 
agencies for federally regulated chemical facilities.......It also requires the Working Group to "identity 
and recommend possible changes to streamline and otherwise improve data collection to meet the needs 
of the public and Federal, State, local, and tribal agencies (including those charged with protecting 
workers and the public).	 The Working Group'a findings and recomrssessdations will be detailed in a 

Improving Chemical Facility Safety and Security, Exec. Order No. 3650 (Secsios Sb), 78 Fed. Reg. 48,029 (Aug. 
7, 20t3). 
2 Improving Chemical Facility Safety snd Security, Exec. Order No. 3650 (Section Sc), 78 Fed. Reg. 4t,029 (Aug. 
7,2013).
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Appendix Ill: Comments from the Department 
of Labor 

270 Day Status Report due to the President at the end of May. We believe the actions recommended in 
the Status Report will satisfy your recommendation. 

You also recommend that OS}IA extend its outreadh to the fertilizer industry. OSHA and the Working 
Group have already identified ways to reach out to the fertilizer industry to assist with understanding 
compliance with OSHA requirements. As you mention, the Working Group issued a Chemical Adviso 
on the Safe Storage, Handling, and Management of Ammonium Nitrate and OSHA Sent letters to 
facilities through industry organizations to clarify regulatory requirements. OSHA is also actively 
working with the Agricultural Retailers Association (ARA) to form an Alliance that would provide AR 
members and others with information, guidance, and access to training resources on health and safety 
hazards in the agricultural supply industry. These and additional outreach actions, which will be 
identified in the EO 270 Day Status Report, should further serve to help the fertilizer industry understa d 
OSHA'u safety requirements, which have been in place since 1971, and highlight industry beat practice 

In addition, you recommend that OSHA take steps to identify high risk facilities working with ammoni m 
nitrate and develop options to target them for inspection. As you note in your report, OSHA has a 
National Emphasis Program (NEP) in place to reduce or eliminate the workplace hazards associated wi h 
the catastrophic release of highly hazardous chemicals. The NEP allows for programmed inspections 
be conducted in facilities that are known to OSHA as having a risk of catastrophic releases. Because 
ammonium nitrate is not covered by our PSM standard, many fertilizer facilities would not have bean 
targeted for programmed inspections. As your report mentions, OSFtA has limited resources and must 
use inspection targeting judiciously to ensure we are able to visit the highest risk employera. Prior to 
incident at West, TX in 2013, OSFIA was not aware of significant issues in the fertilizer industry that 
would have led us to develop targeting for fertilizer facilities. Followingthe incident at West, TX, we e 
evaluating options for targeting high risk fertilizer facilities for programmed inspections. 

In closing you recommend that OSHA update and expand regulations for ammonium nitrate to be 
consistent with other related standards and practices. Further, you recommend that OSHA and EPA 
consider revising their related regulations to cover asnmonium nitrate and jointly develop a plan to req ire 
high risk facilities with animonium nitrate to assess risks and implement safeguards to prevent inciden 
As you are aware, OSHA recently issued a Request for Information (RFI) on Process Safety Managem nt 
and Prevention of Major Chemical Accidents and the EO Working Group published a public request fo 
feedback on issues associated with Section 6 of the EO, which addresses Policy. Regulation, and 
Standards Modemization. Both of these documents requested input on policy and regulatory changes 
improve ammonium nitrate safety. OSHA is currently reviewing the submitted comments and we will 
use this information to inform our decisions on regulatory updates and revisions. 

OSLIA appreciates the time and effort that GAO took to review federal oversight of ammonium nitrate 
safety. We believe that we have already made significant improvements to reduce the likelihood of 
ammonium nitrate incidents like that at West, TX. We will continue to improve ammonium nitrate safty 
through both OSHA and EO Working Group actions. 

David Michaels, PhD, MPH
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September ?=I, 2014 

Nick DiPasquale 
Director, Clhesapeake Bav Program 
EP:1 
410 Severn Ave.,_ Suite 112 
Annapolis, Maryland 21 403 

Dear Mr. DiPasquale: 

'I'hank you for appearin^ before the Committee on 11n^^ironmcnt and Public \^r orks on Septeluber 
8, 2014, at the hearing entitled. ``Lxamining the Stratcgy f'or Achieving tlle (ioals of tlle Ncw 
Volurntai-y Cliesapeake Bay, NVatershed Agreenient" We appreciate vour testirnonv and we knoNv 
that youz- input wi11 proVe valuable as We continue our work on this important topic. 

I:nclosed are qttestions for you that have been submitted b y Senator Vitter for tfle hearing record. 
Please stibniit vour cinswers to these questions by COB October S. 2014, to the attention of Drew 
Kramer, Senate Committee on I:nvironment and 1'ublic \Uorks, =I10 Dirksen Senate Office 
I3uilding, Washin g ton, DC 205 10. In addition. please provide the Comniittee with a copv of' 
your answers via electrornic mail to D rcw Kramc r'ii^^w.scnate. ^^o^^_. I'o f'acilitate the publication 
of the record, pleasc reproducc the (Juestions with N-oui- r-espornses. 

Auain a tllank you for )'otu- assistance. Please contact Ted lllstorn of'the IMtzjority Staff at (202) 
224-8832, or Brandon ivlicicileton of tiie Nlinority Stafl at (202) 224-6176 vvith ari) f questions you 
nlav liave. ^Ve look 1orward to reviewin^ ^'our answers. 

S l ilcere l N', 

^ ~ ^ 

13arbat-a 
Chairmc

I. 

s,^_	 1 ^ 

{ 
I	^ 

DZvid Vltter 
Rankinu, >ti^lember



Environment and Public Works Committee Hearing

September 8, 2014


Follow-Up Questions for Written Submission 

Ouestions for DiPasquale 

Questions from: 

Senator David Vitter 

The U.S. Environmental Protection Agency (EPA) has previously promised members of 
Congress and the American public that it would develop a cost-benefit analysis for the 
Chesapeake Bay Total Maximum Daily Load (TMDL). To date, however, no such analysis has 
been provided by EPA. What explains EPA's failure to provide a cost-benefit analysis for the 
Chesapeake Bay TMDL? Doesn't this failure affect EPA's credibility amongst those counties and 
stakeholders who are required to alter their land management practices in order to comply with 
the TMDL? 

2. In 2009, the Chesapeake Bay Foundation and other plaintiffs sued EPA, claiming that progress 
under the Chesapeake 2000 Agreement was too slow, and that the voluntary goals in the 
Agreement were in fact mandatory duties under the Clean Water Act. In other words, rather than 
a mutual commitment to work together on Chesapeake Bay restoration issues, the lawsuit painted 
the Chesapeake 2000 Agreement as containing inflexible standards which bound the Chesapeake 
states to a nonnegotiable mandate. 

Instead of defending the voluntary nature of the Chesapeake 2000 Agreement, EPA entered into a 
settlement agreement with the plaintiffs which obligated the agency to develop the Bay TMDL. 
As Peyton Robertson with NOAA previously indicated, the Bay TMDL "fundamentally altered 
the nature" of the Chesapeake Bay Program because "[y]ou can't reasonably argue that it is a 
voluntary approach anymore." 

Given this history, and the purported voluntary nature of the 2014 Chesapeake Bay Watershed 
Agreement, several questions arise: 

a. By entering into the 2014 Chesapeake Bay Watershed Agreement, have the states 
inadvertently laid the groundwater for a future lawsuit against EPA over the alleged 
failure to accomplish the Agreement's goals in a timely manner? 

b. If litigation occurs which claims that the 2014 Chesapeake Bay Watershed Agreement 
creates mandatory duties for EPA and the states, will EPA defend the voluntary nature of 
the Agreement? 

c. Do you agree that there is a lag time between implementing conservation measures and 
observing local water quality improvements, and that the environmental improvements 
we are seeing in the Chesapeake Bay today are the result of voluntary efforts initiated 
several years ago? 

3. Environmental literacy is a major component of the 2014 Chesapeake Bay Watershed Agreement. 
According to the Agreement: 

Each participating Bay jurisdiction should develop a comprehensive and systemic 
approach to environmental literacy for all students in the region that includes policies,



practices and voluntary metrics that support the environmental literacy Goals and 
Outcomes ofthis Agreement. 

Does EPA expect that environmental literacy curricula will also include a discussion of how 
private property rights serve as a backbone to the Chesapeake region's economy?





The Honorable Gina McCarthv 
Adininistrator 
U.S. Environnlental Protection Agency 
1200 Pennsylvania Ave, N.W. 
Washington, D.C. 204E0 

Dear Administrrztor McCarthy: 

A recent water emergency in 'I'oledo, Ohio left 500,000 people, including families, 
hospitals, and businesses, unable to utilize drinking water provided by the public water systein 
without risking negative health e£fects. We are deeply concerned by any threat to the water 
supply, and we appreciate thc timc and information your ageiicy has devoted as we seek answers. 
Peter (irevatt, the Director ofthe Environmental Protection Agency's (EPA) Oftice of Ground 
Water and Drinking Water (OGWDW), and his statT continuc to be a valuable resource as we 
seek long-term solutions to protect public drinking water from Microcystin and other harnlful 
cyaIlotoSlTls. 

Mr. (irevatt indieates that I:PA plans to release a health advisory on iVticroeystin-LR 
sometime tiext spring. While we hope the advisory will be released as soon as possible, we 
appreciate that it is tirst going througll an independent peer revicw process to ensure the advisory 
is based on accurate available data and sound scicnce. In the rneantime, as a follow up to our 
meeting, we 11ave several cluestions: 

1. Wllat types of infonination will the advisory include, and what will be the level ol'detail? 
Wl1at should states, municipalities, and residents anticipate gaining from this advisory? 

2. Wliat is the threshold level of exposure from a public drinkiilg water systeni at which 
Microcystiti, and its variant Microcystin-LIZ, poses a risk to human health'? Is there a 
scientiiic consensus on the thresllold human exposure for Microcystin generally, or 
Microcystin-LR? 

3. Will EPA recon»nend techninues to treat the water to the specitied health advisory level 
or to a level within a eertain range?



Letter to the Honorable Adiiiiiiistrator McCartliy 
Page 2

4. We understand that ELISA, a testing i-nethod maiiy municipalities use, is a scrcening tool 
that tests oiily for Microcvstin in geiieral, wliile the LC-MS/MS testing method is a more 
robust, higher-cost method that tests lor specific variants SLIch as Microcystin-1,R. 

o Will the EPA advisor) , recot-nniend tising LC-MS/MS testliig'? If so, what 
challenges will states and municipalities face in accessing aiid effectively usilig 
LS-MS/MS technology? Are there more cost-effective tests that ol'fer coinparable 
efficiciicy to LC-MS/MS? 

o Wtiat is the currezit process for an entity to becoine U.S. EPA certified in LC-
MS/MS testing? 

5. EPA has indicated that algal toxins will be inclucted in the zigeiicy's upcoming 
tJnregulated Contaminaiit Monitoriiig RUIC (UCMR), which is due to be proposed in 
2016 aiid f-iiiished in 2018. At this point, does EPA cxpect Mlcrocystin-LR to be on that 
list and what would precILide it from being listed sooner9 

Drinking water systeiiis must be able to efficiently and cost-effectively moiiitor and treat 
han-nfLil algal contaminants, not only in the Great Lakes, but also in other communities using 
surface water as their source water. These are ii-nperatives for public safety and licaltli. We 
appreciate the EPA's work on this issue aiid look forward to coltaborating witil you, Mr. Grevatt, 
and officials in Ohio as we move forward. If you have any questions regarding this letter please 
contact David NIcCarthy with the Coiiimittee staff at (202) 225-2927. Tilalik you aild we look 
forward to your response.

Sincerely, 

Fred tJptoii
	 JOF=:	 n! 

Chairiiian
	

Meniber 

Robert E. Laiw—ol–
Meniber
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United States Senator Barbara Boxer 

PRIVAC-'Y AC--r CONSENT FORM 

The provisions of Public Law 93-579 (Privacy Act of 1974) prohibit thp disclosure of itiformation of a persotia) 

nature from the files of an individual Nvithout their consciit. 

Accordingly, I authorize the staff of Senator Barba-ra Boxer to access any aiid all of my records t -haL relatc, [o ffi-, 
problern stat

	 Da te:	210" 

TO begin processing your case, plea-se complete all of Llie following information: 

Circle One: r. iMr 	
Mc-r.

Address:

First Naiiie: City: 

Last Name:	 state:

I '̂' n-tai I :  ^ Date of birth^ 

c;ocial S-ecurity Nunib Phone Nu

Fecteral agenc with which yoti need help-

	

C	f'r 

Briefly explain [tic problem or the	 pages if ijiformatipg d esired* (attach Additionzil.	necessary): 

k S 

	

i^^ 6'^:^=^^	/	^^-	
, --^- 

-- _	 --E .^,..__	_	_ ^________---r,-^^^^^ ^"'__- ^̂ °.__ --^^-v-^^ ^	 '
L2 

- —_	_ N_^_12 l^^.fv^r,.^^^_-^^^ ' _
	

,'^--`. , _. .L^1 I'.	-G^-^	^ 
4

Also ijicltide the f ollo livi ng inforiiiatiori if appropriate. 

IMMIGRATION:	HOUS[NG: 
A] i en Regis tTa ti o n	I-ender Nanie: 

Form #:	 Loan Nuinber. 

Datofilod-.	 Property Add ress: Same. its iihovf- E-] 

USCIS Receipt1t: 
Eriibassv Case. #:

&A I I IT A KIN/* 

Branch of Ser-Oce: 

Raiik : 

VA File Nurnbe-r. 

I'lease I ist any other Congressioiial offices that yoti liave contacted about this issue: 

1'rint a iid mail your completed fonn to Setiator Barbara Boxets San Francisco office at: 

AlLention: Casework DeparLinent 


UnitedSuates SeTiaLor Barbara Boxer 


70 Wast-tington Street, Suitc- 203

Oakland, CA 94607


Pliono: 510-286.8537	Fax: 202.228.6866

(Despite coiitaining a Washington D.C. area code, faxes scnt to ttic above fax line will be receivcd m Oakhwid)
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lliiitcd ,'Zntatcs Z-1niazc . 

October 8, 2014 

7'lica I-lonorable L3arack C)bama 
1're5ident 
t?nited States of Amcrica  
7he Wliite Hottse 
Washington. DC 

Dear Mr. President, 

Wc arc grateful for your leadership in addressing the threat of clirnate change in America 
antl around the world. Your proposal to address carbon pollution from existing power 
plants is a critical step that our natiori must take to lead the world in combatting climate 
change. We look forward to contirnting to work with ycxt on this proposal and the rest of 
) our Climate Action Plan. 

tVe mtrst use every tool at our disposal to address climate chan};e. We are w • riting today 
to raise our concerns about the 2014 Rcnewable Voliune Obligations (RVOs) under the 
Renewable Fuel Standard (RFS) proposed by the hnvironniental 1'rotection Agency 
(1:PA). (f adopted, this rule would increase, tiot decrease, carbon pollution. 

7`lrc RF'S is a critical piece of ouz • nation's elinlate mitigation policies. lt is helping to 
brcak the oil sector's monopoly over our nation's liquid f'uel supply by opening the 
market to competition Pronl America's growing renewable fuel industry, bringing low 
c;arbon cellulosic, advanced biofucls and biomass-based diesel to market. Just tllis month, 
two new cellulosic biorefineries came online producing the lowest carbon motor fuel in 
the world. 

Yet, in the rule now under final interagency review, la'A is proposing chanbes that will 
have serious repercussions. F:1'A's proposed 2014 RVO reduces the amount ol'renewable 
liael required for blending to levels below those actually blended in 2013. CPA also relies 
on a qucstionable reading of the statute that would allow the oil industry to escape its 
obl igations under the RFS by sirnply blocking or lirniting the distribution of' renewable 
titel blends to consurners. Rather than fostering competition and innovation in the 
transportation fuel rnarket, the rule would give power to the oil indttstry to impede the 
de.velopment of its competition. Should this proposal be adopted, our consumption of oil 
would rise, yielding an ininiediate increase in carbon pollution in 2014 and beyond. 

;A_ rccent analysis shows that the proposed rulc would inerease net carbon pollutiotl by 
'X.'' million nietric tons in 2()14 alone cotrtpared to what could be achieved using the 
tziethodology that hPA has previously used to set annual RV(_)s. 1 "1'his amount of 
pollution is eqLUvalerrt to the emissions of almost 6 million additional vehicles. Garrying 

I:rickson t3rent. Carr Matt, and Winters Paul. Industrial E3iotechnology. April 2014, 10(2): 57-63. 
cloi: 10.1089!ind.2014.1508.
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the EPA's proposed approach forward in future years would trigger cven larger increases 
in lieat-trapping emissions. By the ycar 2022, we could miss otit on nearly 1 billion 
rnetric tons of cumulative carbon pollution reductions. 

k1ore importantly, this country's leadirng innovators in the advanced and cellulosic 
biofbels sector have expressed their concerns—including in a September letter to you-- 
tlhat EPA's new methodology increases supply-chain and policy risk for investors so 
n-Iuch that it will drive the turther developnlent of this low carbon industry to South 
nrrierica and Asia. El'A's proposed rule would not ornly increase carbon pollution, but 
Nv ould also derail our efforts to attract investment to critical U.S. innovation markets and 
c[ri%e the development of fuels that further reduce carbon pollution in the long-term. 

'Vv'e are aware of concerns about the potential market and policy implications of 
aggressive lth'S targets. But t.he country cannot afford to address thesc challenges by 
iinposing unreasonable euts to the program and adopting a new administrative approach 
that would send investment overseas by providing loopholes for oil companies to escape 
obligations under the Clean Air r'1ct. 

As chanipions of your efforts to combat climate change and develop new innovation 
markets in the tJnited States, we would look forward to the opportunity to discuss our 
concerns about the RFS with you in more detail. We are confident that we can find a path 
li,rward that protects our vital environmental and economic interests. 

Sincerely, 

&,^
,	 M ^..._....... ^^ .^^.__...^._...^.	 . ^^  

^d^waid J. Mar v	 Barbara Boxer 
[Jnited Statcs Senator	 lJnited States Senator 

cc: Shaun I)onovan, Director, Office of Managenient and Budget
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^7U.S.C. § 86a(c)(5). 
^7 U.S.C. § 136(z)(hb). 
'7U.S.C^ § G6u4^^ 
`7U.S.C.gB6d().
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"necessary to prevent an itnminent hazard during the tiine t-equired for cancellation or chan ge in 

classification proceedin^s."' 

It is wel1 established that bees and other pollinators fu(fill an essential role in American 
food production and the economy. Approximately one in three bites of food benefits from laoney 
bee pollination. 6 'l"hc President's memorandttm stated that pollinators provide $24 billion a year 
to the economy. S15 billion o[ - whieh is contributed by honey bccs.' Vtany crops ahnost entirely 
retv on animais for pollination, includin; almonds, cranberries, atld apples. s Almonds, for 
example, are completely depcndent on honey bees for pollination, resulting in a`62.H billion 
contribution.9 

Pesticides, including neonieotinoids, at-e one of manv threats to honev bees and other 
pollinators. tt' Direct exposure to lethal levels of neonicotinoids was dramaticallv demonstrated in 
June 2013, when 50,000 dead bumble bees were found after a product containing the 
neonicotinoid dinotefuran was sprayed on linden trees that were in bloom. '' L.ower exposure 
levels may lead to a variety of sub-lethal effects including irnpacts to navigation, cognitive 
abilities, reproduction, and disease resistance, t2 Not only do neonicotinoids pose a threat to 
pollinators, there are also studies considcring the potential impact of neonicotinoids on htumans 
that include evidence of neonicotinoid residues on food 1 `t azid meurological impacts on rats. 1-4 
Additional studies illustrate the potential effect of neonicotinoids on vertebrate wildlife, 
inciuding birds.1' 

5 7 U.S.C. § 136d(c). 
c Honey 13ees and (_'olony Collapse L7isorder, USDA, A gricultural Research Sei-vice, 

^ Presidential Metnorandurn—Creating a Federal Strategy to Promote the Health of Honey l3ees and Other 
Pollinators (Junc 20, 2014) [hercinatier Presidential Mernorandumi. 
^ Renee Johnson & M. Lynne Corn, Congressional Rescarcit Servicc, Bee Ilealth: BrrckgrowTd and Isstrc:s Jor 
C'ongress, 5, 7 tb1.1 (Apr. 9, 2014). 
^ IcL at tbl.l . 

^ o Pollinator Health Concerns, EPA i'i;^: 	::^,^  
^ 'I'he Wilsonti • ille Bee Kill, Xerces Society for Invertebrate Conservation, 11.-^   

J.P. van det- Sluijs et al., Conclttsions of t/re Worlctwicle InteXrated.9ssess• rnent on the Risks of weonicotinoids mrd 
F-ipronll to Biocliversity and Ecos ystenr F'unctlonin^;, Environrnerntal Seiertee and Pollutiou Researcit (fortheonting), 
availahle at htt ?v 	 Jennifer 1 lopwood et al., Are Nev,ucotinoids 
I;illing Bees? 11 (2012). 
t ' Mei Chen et al., Quantitative Arraly,cis af iVeonicotinoid Insectic • icle Resicles in ('oods: lnrplication for Dietar-t- 
Erposures, Journal of Agricultural and Food Chentistrv (2014). 
^ a Junko Kimura Kuroda et al., rVicotine-Like FfJ^cts ofthe Neonicotinoid Irrsecticides rlcetarntiprid and 
Imidac/nprld orn Cerebellar ;A% etrrotts Jronr Neonatal Rats, PLoS ONE, 1'eb. 2012, 1(2012); Moltattned B. Abou- 
Donia, Irnidactoprid Induces Neurobehavioral Dejrcits and Inereases Gxpression of Glial f ibrillarv f?cidic Protein 
in the Motor Cortex attd Hippoccnnptrs in Off'spring Rats f ollowin,Q in Lltero E.rposure, 71 Journal of Toxicology 
and F:nvironmentai I-Iealth, Part A. 119 (2008). 
'5 See, e.g., David Gibbons et at., r9 Revieiv oJ'the I7irect rntd Indirect Efects qf;Veonicotlnolds arrd Fipronil on 
Y'ertebrate G><'ilcllife, Environniental Sciernce aod Pollution Researcth (forthcomin g ), availablE at
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Neonicotinoids enter the environment through tnttltiple routes. 'I'hey can be applied 
through seed treatments, foliar spraying, tree injections, and soil drenching 1f' and are taken up 
and distributed through the entire plant, includitlg #lowers, pollen, and nectar. 1 7 'I'11ey can t11en 
enter the surrounding environment tlirough many routes, including dust from planting treated 
seeds, build-up in treated soil, i •utloff into surrottnding water, and through contaminated pollen 
and nectar. 1h They are also widely used, and neonicotinoids and the systemic pesticide Cpronil 
accounted for one-third of the global market for insecticides in 2010.19 

It is our understandulg that EPn has taken sonle steps towards addressing the impact of' 
neonicotinoids on pollinators. In August 2013, for example, EI'A announced new pesticide 
labeling requirements for certain neonicotinoids that prohibit application while bees are foraging 
and providc inforrnation on ways that bees can be exposed to pesticides. `0 However, concerns 
liave been raised that the new labeling requirements inadequately protect bees frotn the effects of 
neonicotinoids, contain vague directions and terms, and only apply to foliar applications and do 
not affect other application methods, such as seed trcatments or tree injections. 2f We are also 
aware that EPfI is cui-rently in the process of reviewing registrations for six neonicotinoid 
pesticides as part of its registration review process. It is our understanding that Assistant 
Adininistrator Jones recently annotuzced that EPA is workitzg towards making a regulatory 
decision on neonicotinoids in 2016 or 20I7. 22 AIthough this new timeline would be an 
iniprovement over the curre-nt registration review timeline, which has deadlines ranging from 
201 G to 2019.2 ' we encourage EF'A to act more quickly in order to avoid hartn to pollinators and 
the environment. 

A number of recent scientific studies demonstrate the risks that these chemicals pose to 
pollinators and surroutiding ccosystems and the potential inet'ficiency of some current uses of 
these pesticides. The Worldwide Integrated Assessment of the Ixnpact of Systemic Pesticides on 
Biodiversity and Ecosystems reviewed 800 scientific studies on the impact of systemic pesticides 
and its recently released tindings reflect the many potential ways that these pesticides can harm 

Pierre Mineau & Cynthia Palnter, Arnerican Bird 
Conservancy, The Irnpact of'the rvatiorr's Most 11'idel_v Used Insectrcides • ori Birds (Mar. 2013). 
16 van der Sluijs et al, supra note 12. 

t ' .lohnson & Corn, .cupra notc 8, Ltt 10; van der Sluijs et al., sirpr•a note 12. 
Is van der Sluijs et al., suhra note 12. 
1`' Id 
`° ivetiv /'esticide LczbeLs 11,711 Better Protecrt Bees crrld Clther Polli»ators, EPA (Aug. 15, 2013), 

^	.. 
, .	,	..	,	 _.•	^	._	 t	_	,... 

l,etter from Steven Bradbury, Director, EPA Oflice of Pesticide Progratns to Registrants of 
Nitroguanidine Neunicotinoid Products (Aubust 15, 2013). 
' t The i'olliraator• Stetivardship CourrcilAnalysis of tlre "Ncw Label, " Pollinator Stewardship Counci l, cn>ailable at 

Tii'fany Steeker, :! {rrtt- Notrse Push,!s Back C3fficial Relectse qf f'ollinc.rtor Report, Greenwire, C)ct. 22, 2014, 

23 1d.; 3claedute for Rei , itiv of'rveorxicotinoid t'esticides, L:PA, i . Etp . 50
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pollinators and other parts of the surrounding environment.' 4 F or example, it found that these 
pesticides are present in the emr ironment "at levels that are known to cause letllal and sublethal 
effects on a wride range of ter-restrial (including soil) and aquatic microorganisms. invertebrates 
and vertebrates." ` ' Additionally, a recent study by the U.S. Geologicaf Survey (USGS) found 
neonieotinoids in streanis throu o hout the Midwest. 2" Furthermore, in October 2014. EPA 
released a report linding that nconic-otinoid seed treatnients provide mininlal, if any, benefits to 
soybean crop yields.° 7 "T'here have also been other indications that some current uses of these 
chemicals, particularly in the form of seed treatments, do not provide consistent pest 
management bcnefits to fanners when cornpared to other pest rnanagement alternatives.28 

In May 2013, the Europeat7 Cominission banned certain uses of products containing the 
neonicotinoids clothianidin. thiamethoxam, and imidacloprid for a t^vo vear period. 2" This was 
based on lindings that these products posed an unacccptable risk to bees under I;uropean tJnion 
law. 30 Additionally, in August 2013, the I:uropean Commission placcd a sitnilar ban on the 
systemic pesticide fipronil.-' 1 'I'he restrictions imposed by thesc actious included prohibiting the 
use of seeds treated with this pesticides for plants that attract bees, with sonie exceptions.3`' 
Despite acknovvledgement that EPA's conclusions on the efl'ects ofclothianidiri, imidaeloprid, 
and thiatnethoxain are similar to at least some of those that pronlpted the Europearn Commission 
decision on these pesticides. EPA is not imposing sitnilar restrictions, noting that the rcpoi-t 
underlying the European Commission decisions djd not address lactors that I:PA must consider 
under U.S. law. 33 Instead .. I^PA appears to be waiting until the registt-ation review process is 
complete.3`' 

za Worldwide IntegratedAssessnrent. '1`Ite 'I`ask Force on Svstcrnic Pesticide5, °':; 	_     

" van der Slui_js et al., supra note 12. 
26 Michelle L. Hladik et al., 6J'idespread (lceurrence of ^Veonicotinoid In.reeticides in S'ti-eatzis in rr 1-1igh Corn and 
So}Vhean 1'roducing Region, LiSA, 193 Environmental Pollution 189 (2014); Insecticides Sitnilar- to tVicotine 
Widesp •ead in rl9ichvest, U.S. Geological Survey (July 24, 2014), 
'' ,	,	' 	.	'	 lt}	).^i	4	

•3.	f 
	^;. 

EI'A r-inds Neonieotinold Seed 1r-eatments ofLittle or r110 13enefit to U.S. S'oYhean i'rodtrctiorr, E'-PA (Oct. Ib, 

2014),
> 

` See Center for Food Safety, Neai -v CosGs: 6G'ei,ghif^g the Value of:veonicotinoid lnsectieides in :figric • ulture (Mar. 
2014). 

Commission lmplernenting Regulation 485I2013, 2013 O.J. (L 139) 12 (flJ). 
See id at 12, 13. 

" Commission Implementing Regulation 781r`2013, 2C113 O.J. (L 219) 22 (EU). 
' See Commission Irrnplernentin g Re-ulation 485!20 13 supra note 29; Commission Irnplementirig Regulation 

781!2013, sr+pra note _a 1. 
'' C'olvny Collapse Disorder: lLrrr	 n r\ opean Bans o'eorricotinoid PeaYicides, EPA, 
.     
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studies already publishcd on systeriiic pesticidcs and thclr impact oii pollinator health, 

is EPA evaluating the inforiiiation already available to deteriiiine whether regulatory 

action is needed before 2016 or 2017? 

Thank you for yoLir cooperatioii in respoiiding to these requests. Please contact Angela 

Noakes or Dr. Avenel Joseph on Senator Markey's staff at 202-224-2742 witli aiiv qLiestioiis. 

Sincerely. 

Edward J. Markey %	 Bai-bara Boxer 

United States Seiiator	 Uiiited States Senator 

^ " ` ^'	^ ^ ^,^	'  !	a.d'^'^4	 ^ -	 1 ^^	 ^	 .,cw. 

Elizabeth Warren 

United St 

I 

les Senator 

(> ,^ 3'_ _ _^^ _^ ^ °,. -^ :,Y;^ ^ 

Bciljamiii L Cardiii 

Utiited States Sciiator 

of 

Ricliard Blunieiitlial 

United States Senator 

Slieldoii Whitehouse 

United States Senator

,^—O	--, 

Briaii Schatz 

tl"iiited States Senator
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AGENCY AND THE INTERIOR DEPT. 
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DOCUMENT DATE: September 26, 2014	 -a -,- 
TO: PRESIDENT OBAMA	 .- 
FROM: THE HONORABLE SHELDON WHITEHOUSE	 c' tn 

UNITED STATES SENATE 
WASHINGTON, DC 20510 

SUBJECT: WRITES IN SUPPORT OF THE PRESIDENT ACTION TO ADDRESS CLIMATE 
CHANGE AND TO REDUCE METHANE POLLUTION FROM THE OIL AND GAS 
SECTOR

COMMENTS: 

PROMPT ACTION IS ESSENTIAL -- IF REQUIRED ACTION HAS NOT BEEN TAKEN WITHIN 9 WORKING DAYS OF RECEIPT, 
UNLESS OTHERWISE STATED, PLEASE TELEPHONE THE UNDERSIGNED AT (202) 456-2590. 

RETURN ORIGINAL CORRESPONDENCE, WORKSHEET AND COPY OF RESPONSE (OR DRAFT) TO: DOCUMENT TRACKING UNIT, 
ROOM 562, OFFICE OF RECORDS MANAGEMENT - THE WHITE HOUSE, 20500 
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'Unitcd ^tatcs ^cnatc  
WASHINGTON, DC 20510 

September 26, 2014 

President Barack Obama 
The White House 
1600 Pennsylvania Avenue NW 
Washington, DC 20500 

Dear President Obama: 

We strongly support your Administration's efforts to address climate change through 
implementation of your Climate Action Plan as we continue to push for climate action in 
Congress. In the absence of Congressional action, we are relying on you to use existing legal 
authorities to address this dangerous threat. One critical step forward in the fight against climate 
change is to establish national standards to reduce methane pollution from the oil and gas sector. 

We appreciate your March 2014 Climate Action Plan Strategy to Reduce Methane Emissions, 
which recognizes that curbing methane pollution is essential to solving climate change. Methane 
is the principal component of natural gas. When burned to generate heat or electricity, it releases 
less carbon dioxide than coal or oil; however, when unburned methane is emitted, it is a 
significantly more potent greenhouse gas. Ton for ton, methane causes at least 80 times more 
warming than carbon dioxide over a 20-year period. Pollution from oil and gas operations also 
contributes to unhealthy air by forming smog, which triggers asthma attacks and aggravates 
respiratory conditions like bronchitis. 

The oil and gas sector is the United States' largest industrial emitter of inethane. Currently, this 
sector emits significant methane in the form of leaks from oil and gas wells, compressors, 
pipelines, and other equipment, as well as intentional venting of inethane to the atmosphere. In 
some areas, such as the Bakken shale formation in the Northern Great Plains, oil drillers are also 
wastefully flaring natural gas rather than capturing and using it. This leaked, vented, and flared 
gas wastes valuable and finite resources — often extracted from public lands — and pollutes the 
atmosphere. In addition to being environmentally destructive, it's fiscally irresponsible. 
According to Ceres, in 2012 alone, North Dakota oil and gas producers flared more than $1 
billion worth of natural gas from the Bakken. 

There are cost-effective solutions to these problems, which should form the basis of strong 
standards that protect communities across the country. Voluntary standards are not enough. Too 
many in the oil and gas sector have failed to adopt sound practices voluntarily, and the absence 
of uniform enforceable standards has allowed methane pollution to continue, wasting energy and 
threatening public health. 

Your methane strategy directs the Environmental Protection Agency (EPA) to begin solving 
these problems by determining how best to reduce methane pollution from the oil and gas sector 
nationwide no later than this fall. The strategy further directs the Bureau of Land Management



(BLM) to reduce venting and flaring from oil and gas production on public lands. These are 
critical steps, and EPA and BLM should move quickly to adopt national standards to reduce 
methane pollution, prevent waste, and protect our public health and environment. 

We are encouraged that BLM is poised to issue proposed standards to address venting and 
flaring on federal lands. We urge you to ensure that BLM releases its proposal this year and that 
its standards protect our public lands, valuable natural resources, and climate. EPA has also 
taken initial steps, but must go further. EPA has a responsibility under the Clean Air Act to 
address methane throughout the oil and gas sector. We urge you to ensure that EPA exercises its 
authority expeditiously to control methane pollution and its harmful effects. 

Your methane strategy is a key component of your Administration's effort to combat climate 
change, and EPA and BLM are central to your strategy's success. You have outlined what is 
necessary and you have authority to achieve these goals. We stand ready to support your action. 

Sincerely, 

	

eldon Whitehouse	 Brian Schatz 

	

Unitud States Senator	 United States Senator 

Benjamin L. Cardin 
States Senator	 United States Senator 

9AJLTIM) 11 "1', 
Edward J. Mark
	

Barbara Boxer 
United States Senator	 United States Senator 

I 
ianne Feinstein	 Angus S. &King, Jr. 

United States Senator	 United States Senator 
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^'r 414t." 
Bernard Sanders 
United States Senator

Elizabetli Warren 
United Slates Senator 

ammy Valdwin 
United States Senator 

^ A4^^  
Mazie KPHirono

^ 

6 OA 
Ja Reed 
United States Senator 

United States Senator 

Richard Blumenthal
	

Maria Cantwell 
United States Senator	 United States Senator 

cc:	John Podesta, Counselor to the President 
The Honorable Gina McCarthy, Administrator, Environmental Protection Agency 
The Honorable Sally Jewell, Secretary, Department of Interior
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 20460

OFFICE OF CHEMICAL SAFETY 
AND POLLUTION PREVENTION 

SUBJECT: Report to Congress: Interim Report on Endangered Species Act Implementation in 
Pesticide Evaluation Programs (Tier 3; SAN 5794) 
- ACTION MEMORANDUM 

FROM: -hnes J. Jones	 1AA/ 2 l,() Li-
)<' Assistant Administrator (7101 

THRU:	 Joel Beauvais 
Associate Administrator 
Office of Policy (1804 

Laura Vaught 
Associate Administrator 
Office of Congressional and Intergovernmental Relations (1301 A) 

PURPOSE 
The U.S. Environmental Protection Agency is submitting the attached Report to Congress on behalf of 
the Departments of Agriculture, Commerce, and Interior. This report is intended to provide Congress 
with a description of the approaches and actions taken to 1) implement the recommendations of National 
Academy of Sciences' National Research Council report, entitled, "Assessing Risks to Endangered and 
Threatened Species from Pesticides" (hereafter referred to as the NRC's study), 2) ensure public 
participation and transparency during implementation of the recommendations from the NRC's study, 
and 3) minimize delays in integrating applicable pesticide registration and registration review 
requirements with species and habitat protections. This is the first report to be submitted; the second 
report is due February	 2015. 

DEADLINE 
The deadline for submitting this Report to Congress was August 7, 2014. 

OVERVIEW 
Background  
On February 7, 2014, President Obama signed into law the Agricultural Act of 2014 (i.e., the "Farm 
Bill"). As provided in Section 10013 of Title X - Horticulture, Congress required two reports. Congress 
directed the first report to be delivered 180 days after the Farm Bill was signed into law. The intent 
expressed in this provision is to keep the Agencies moving forward as they develop processes that will 
make it possible for the EPA to comply with the Endangered Species Act in a way that maximizes 
resources and minimizes delays of pesticide registration and reregistration decisions under the Federal 
Insecticide, Fungicide, and Rodenticide Act. In addition, the provision is intended to encourage 
meaningful public participation, and reemphasize that all reasonable and prudent alternatives and 
reasonable and prudent measures are technologically and economically feasible. 

Internet Address (URL) http://www epa gov
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Summary of the Report 
The NRC's study, entitled "Assessing Risks to Endangered and Threatened Species from Pesticides" 
was released on April 30, 2013. It contained recommendations on scientific and technical issues related 
to pesticide consultations under the ESA and FIFRA. Since then the EPA, and the National Marine 
Fisheries Service and the Fish and Wildlife Service (collectively, the Services) have worked to 
implement the recommendations. 

Joint efforts to date include: collaborative relationship building between the EPA, NMFS, FWS, and the 
U.S. Department of Agriculture; clarified roles and responsibilities for the EPA, the Services, and 
USDA; agency processes designed to improve stakeholder engagement and transparency during review 
and consultation processes; two joint agency workshops resulting in interim approaches to assessing 
risks to listed species from pesticides; a plan and schedule for applying the interim approaches to a set of 
pesticide compounds; and multiple workshops and meetings with stakeholders to improve transparency 
as the pesticide consultation process evolves. As a result of the ongoing collaborative efforts, the EPA, 
and the Services are moving forward with developing and applying their interim approach to pesticide 
consultations, have completed some consultations affording species protections, and developed work 
products that describe changes to processes intended to streamline consultations and provide ample 
opportunity for stakeholder engagement as early as possible. Resources continue to be strained by the 
pesticide registration workload, and ongoing and new lawsuits. 

ANTICIPATED PUBLIC AND STAKEHOLDER RESPONSE 
This first Report to Congress provides only "the history and status of efforts by the Agencies to 
implement recommendations from the NRC study, improve transparency and stakeholder engagement 
during consultations, and minimize delays." Therefore, the agency expects a neutral reaction to this 
report. 

INTERNAL DEVELOPMENT AND REVIEW PROCESS 
This report was developed as a Tier 3 action under the agency's Action Development Process, with 
participation from the Office of General Counsel and the Office of Policy. Final Agency Review was 
initiated July 18, 2014 and concluded on July 29, 2014. FAR workgroup representatives concurred and 
provided minor comments that were addressed and incorporated into the report. 

0MB TRANSACTION 
The draft report was submitted to 0MB for clearance on July 30, 2014. 0MB cleared the report on 
November 14, 2014, after the EPA, working with the Services, addressed several comments and revised 
the report to elaborate on key points and clarify others. 

IMPACTS 
Potentially Regulated Entities 
This report provides an update to Congress on implementing recommendations from the NRC's study, 
released on April 30, 2013. The report does not impact regulated entities. 

Economic Impacts  
This report is not a regulation; therefore, economic impacts were not examined. 

Small Entity Impacts  
This report is not a regulation; therefore, small business impacts were not examined.



Deliberative Internal Document - Do Not Cite, Quote or Release 

Governmental Impacts  
This report is not a regulation; therefore, governmental impacts were not examined. 

Environmental Justice  
Consistent with the July 2010 agency guidance entitled: Interim Guidance on Considering 
Environmental Justice during the Development of an Action, we have determined that this report does 
not raise potential environmental justice concerns. 

STAKEHOLDER INVOVEMENT 
We developed this Report to Congress internally and did not involve parties external to the agency. 

PEER REVIEW 
There were no major scientific or technical products supporting this report as defined by the agency's 
Peer Review Handbook. Therefore, the report was not submitted for peer review. 

RECOMMENDATION 
I recommend that you route the attached Report to Congress for signature by the Administrator and 
subsequent dissemination to the designated members in Congress.



DRAFT TRANSMITTAL LETTER FOR ESAJPESTJC'JDES REPORT TO CONGRESS 

Addressee Note: Identical let fers will be addressed to. 
1) President of the Senate 
2) Speaker of the House of Representatives 
3) Chairman, Senate Committee on Environment and Public Works 
4) Ranking Member, Senate Committee on Environment and Public Works 
5) Chairman, House Committee on Agriculture 
6) Ranking Member, House Committee on Agriculture 
7) Chairman, Senate Committee on Agriculture, Nutrition and Forestry 
8) Ranking Member, Senate Committee on Agriculture, Nutrition and Forestry 
9) Chairman, House Committee on Natural Resources 
10) Ranking Member, House Committee on Natural Resources 

The U.S. Environmental Protection Agency is submitting this Report to Congress on behalf of the 
Departments of Agriculture, Commerce, and Interior. This report is intended to provide Congress with a 
description of the approaches and actions taken to: 1) implement the recommendations of National 
Academy of Sciences' National Research Council report, entitled, "Assessing Risks to Endangered and 
Threatened Species from Pesticides" (NRC report); 2) ensure public participation and transparency 
during implementation of the recommendations from the NRC report; and 3) minimize delays in 
integrating applicable pesticide registration and registration review requirements with species and 
habitat protections. This Report to Congress is intended to satisfy the requirement for an interim report 
under section 100 13(a) of the Agriculture Act of 2014 (P.L. 113-79). 

The NRC report was released on April 30, 2013. It contained recommendations on scientific and 
technical issues related to pesticide consultations under the Endangered Species Act and the Federal 
Insecticide, Fungicide, and Rodenticide Act. Since then the EPA, and the National Marine Fisheries 
Service and the Fish and Wildlife Service (collectively, the Services) have worked to implement the 
recommendations. 

Joint efforts to date include: collaborative relationship building between the EPA, the Services, and the 
USDA: clarified roles and responsibilities for the EPA, the Services, and the USDA; designed agency 
processes to improve stakeholder engagement and transparency during review and consultation 
processes; held two joint agency workshops resulting in interim approaches to assessing risks to listed 
species from pesticides; developed a plan and schedule for applying the interim approaches to a set of 
pesticide compounds; and conducted multiple workshops and meetings with stakeholders. As a result of 
the ongoing collaborative efforts, the EPA, the Services, and the USDA are moving forward with 
developing and applying their interim approach to pesticide consultations, have completed some 
consultations affording species protections. and developed work products that describe changes to 
processes intended to streamline consultations and provide ample opportunity for stakeholder 
engagement as early as possible. 

If you need additional information or have further questions, please contact Sven-Erik Kaiser in the 
EPA's Office of Congressional and Intergovernmental Relations at Kaiser.sven-erik@epa. gov or (202) 
566-2753.

Sincerely, 
Gina McCarthy



Decenlber 9, 2014 

The I Ionoi-able Gina McCarthv 
Admitlistrator 
Environmental Protection Ageney 
1200 Pennsylvania Ave, N.W. 
Wasliingtoii, D.C. 20460 

Dear Administrator McCartlly: 

We conimenci t17e EPA for using its authority Lulder the Clean Air Act to propose the Clecrn 
Poiver- Plcnr- a flexible anci practical approach to i •eduee carbon cmissions fi •om the clectrical 
generation sector. The necd for national action to reduce carbon erriissions is essential to tlle 
United States taking responsibility foc curbing its cat •bon enlissions. 

WlZile the enlission reduction goals of the Clecm Polver Plcrrn are laudable, we believe that witli 
lnodest changes to refleet real-world market and techiiological conditions, the plan can, and 
should, achieve even greater emissions reductions. Specitically, this letter includes 
i-ecommendations in its Appendix that would result in inore renewable energy (tiuider Building 
Bloelc Tliree) and energy effieiency (under Building Block Four) being deployed than is 
ctlrrently accounted for undei • the draft plan. 

"hhc Clecrn Poi>>er • I'lun will be the single rnost signilicant step this country llas ever taken to 
tackle greenhouse gas emissions in the power sector, so it is essential that it be done right. For 
the Clemn Poi>>er Plcrn to be a success, it ►mist achieve the level of emissions reductions that the 
science calls for to avoici the most dangerous impacts of climatc change. Maximizing tlhe 
deployincnt of cost-effective renewable eilergy and energy efficiency will be the key tio achieve 
the necessary cmissiotls redtuctions. EPA's proposed Clenrz Poiver • Plcrn? can mect thcse 
objectives by malciiIg the modificatioils to the plan outli7led in this letter. 

We look forward to continuc to work with you on this important and historic proposal to combat 
cliinate change. Attached is an appendiY that provides greater detail ori the reconimendations 
made in this letter.

Sincerely, 

4Jefirey

 

^ A. ^ crlaey
	

I3i ian Schatz 

	
LZ 

IJrnited States Seriator
	

United States Senator



Benjamin Cardiii	 Barbara 13oxei-
tJiiite(i States Seiiatoi-	 IJiiitcci Statcs Seiiatoi 

Edwai-d J. Niekey	 Coi-y A. Booker 
Iiiiited States Seiiatoi-	 tJiiited States Senatoi-

Ron Wydeii'
	

Bernard Saiiders 
Uiiited States Sef)Atol,	 tJnited States Senator 

Sheldoii WllitClIOLise	 ,---,Bianne Feinsteiii 
tjiiltcd States Sem-itor	 tJiiited States Senatoi-

Elizabetli Warren 
t-Jiilted St 

al 
es Seiiatoi- 

I



Appendix: Recointnendatioiis to t►nprove Reneivable Energy and Er►er •gy Efticiency 
Targets in the Clerrn I'ojver Plarr 

Supporl for the Genercrl Frameivork 

T}he overall frameworh of the C'lean Power Plcrrr provides important flexibility to each state, 
incluciing the ability for states to join together in regional compliance plans, to pursue a variety 
of strategies to redtice emissions across the power generation sector. The building block 
approach prescribed in the proposed Clean P014 1er' Plar? rule allows states to use multiple tools to 
reduce existing power plant ernissions. Such flexibility will allow for statcs to reduce ernissions 
in the rnanner most appropriate, and at lowest cost, to match their unique resource potentials and 
circunlstances. 

We believe that thc rule could be further improved to reflect real world market conditions, and 
better align vvith cxisting state energy policies by rnaking modest cllanges to the methodologies 
used in sctting targets tor renewable energy ancl energy effrciency. The improvements 
I-ecomtnendcd in this tetter are consistent with the statutory definition of Bcst Systein of 
I;mission Reduction (BSER), whiell requires that an enlissions linlitation technology be 
'`adequately demonstratcd," while taking into coilsideration costs and »on-air quality health and 
cnvironrr7ental impacts. 

Impro>>rng Renervable Energy Ttrrgels Clncler Bttilclirvg Block 1 hree 

Building Block T'hree of the Clecrn Povver Plcrn considers the use of non-fossil energy 
tec}lnologies towards setting state eniission reduction targets. The EPA proposed two possible 
niethodologies l^or determining the amount ot'renewable energy available. We recommend using 
the Alternativc Rcnewablc Energy Approacli, witli the following changes: 

Itecognizc the regional natul-e of the electricity system. In most parts of the country, 
electric grids arc regional, atnd so state targets should reflect renewable encrgy generation 
potential at the regional level. The FPA should use the alternative methodology to 
estimate regional technical potentials constrained by costs and grid iritegration 
limitations, and then sct state targets on an equitable, pro-rata basis in a matuier that 
would align with state Renewable Portfolio Standards. This approach would result in an 
accurate depiction of achievable state goals for renewable ernergy use based on regional 
genel•ation potential. 

Remove the benchmarlc deployment rate as a constraint on the target. The EPA 
should instead set targets based on the Integrated Planniilg Model (IPM), which can 
ealculate renewable cnergy development potential by evaluating the technical potential, 
costs, and gricl conditions in eacll state. The rPA has previously relied on the IPM to 
analyze the impact of otlicr air emissions policies on the US electric power scctor, sueh as 
the Clean Air Interstate Rule, Cross-State Air Pollutiorr Rule (CSAPR), thc Mercury and 
Air'['oxics Standards (MATS), and the proposed Carbon Pollution Standards forNew



Power Plants. t 1 1 "I'herefore, there is pi-ecedent fot- relying on the IPM when setting 
renewable targets fot , each state. 

Use current data to evaluate resource potential. In its proposed rule, the I;PA used 
outdated data for rcnewable energy, which do not rcflect the current market conditions or 
recent technological developnlcnts. For example, the costs of solat , cnergy have dropped 
dramatically in the past severat years, and the technical resource potential of wind has 
inercased due to at7 inercase in the average liub heiglht. EPA shottld make use of data 
from not only the Energy Intormation Administration, but also the National Renewablc 
Energy Laboratory and I,awrence Berkcley National Labs, to reflect the latest renewable 
energy arnd energy efficiency technology costs anci resource potentials. 

Include distributed generation technologies in calculating state targets. Distr-ibuted 
generation provides a signilicant and inereasing portion oCrenewable energy production, 
however it is not accounted for in the draft rule. Utilities arc inereasing the use of 
distributed generatiotn within their enei-gy poi-tfotios, and are purchasing t-enewable 
encrgy creciits from distribttted units to rcduce carbon emissions in a cost-effective 
n7aluzer. Distributed renewable energy generation is a well-demonstrated technology and 
marlcet, and should be aecounted for as a component oI'BSER in the Clean Power Plan, 

Improving Ener^ry F^ftcrency Trn^,,els U>7cler Psuil(ling I3lock Fotn• 

Buildirng 1310c1c 1'our of I-.PA's C:'lecrn Power Plcrii sets energy etficicttc) , targets for each state. 
The I;PA's prcfert-ed approach sets a target of 1.5% arnnua) energy ePliciency improvement. 
While thesc tat-gets are set baseci on w}hat the top performing states currently achieve in utility- 
based energy effieiency pt•ograms, this target does not capture all tllc cfficiency mcasttres 
available to states, and therefore uriderestimates enct-gy efficieney potential. To tnore acciurately 
represent energy cfficicncy potential, we rccommend that the L;I'A shottld: 

Consiclet- all efficiency itieasui •es that have been adequately demonstrated in the 
m7rlcetplaee. Nlany states have adopted a wide variety of approaches to reciuee energy 
consumption. For example, sotne states use loan programs and Tnergy Savings 
I'erformance contracts to finance energy savings retrofits. We believe that the 1.5% 
annual energy savings target is a readily achievable levcl of ambition for the suite of 
energy efliciency measures gencrally pul-sued by utility-based energy efficiency 
prograrns. We recotnnlcnd that the EPA also consider the additional energy savings that 
can be acllieved through measures otrtside of these In-ograms, and inerease the annual 
energy savings targets in Building Block Four accordingly. 

• Aclopt a consistent ahproach in ivhicli any state that imple>inents energy efficiency 
measures Nvitl receive full credit for • sucii measures. If states are not given fitll credit 
for ernergy efl^iciency nieasures, it is likely that enei-gy efticiency will no longer be 

"' Regulatory Impact Analysis for the Proposed Carbon Pollution Guidelines for Existing Power Plants and 
Emission Standards for Modified and Reconstructed Power Plants. June 2014. Page 3-3. 
littp://www.epa. pov/ttn/ecas^e ata_RIAs^,111^ro^^osal RlAfi na10602.pclf



considered a cost-cffective emissions reduction strategy in many parts of the United 
States. 

AckJitional ImI)roi'emeni .for C:onsiclercrlion 

Emissions reductions frona displaced fossil fuels tlrrouglh the deployment of 
r-enewable energy and efficieucy should be accurately captur-ed in eniissions 
reduction targets for states. As EPA explained in its October 27, 2014 Notice of Data 
Availability, the fornlula EPA used to set state targets fails to refleet the full carbon 
reductions possible fi-om energy efticiency atid renewable energy. This is because, in the 
original 1'ormula, h;PA adds new megawatt-hours of renewable energy genei-ation and 
efficiency savings to the forrnula, but does not reduce corresponding tons of carbon 
pollution from displaced fossil generation. Wlien EPA sets final state targets, it slhould 
correct the formula to aceount for pro ,jected displaced fossil generation.



L,C)fvi^w^Jl Tt=t Oi"!  

December 19, 2014 

'fhe I lonorable Mathv Stanislaus 
i\ssistant rldministrator 
OCfice of' Solid Waste and C:mergency 1Zesponsc 
U.S. l - nvironmental Protection Ar-mncy 
\Vashington, DC 20460 

Dear Assistant rldministrator Stanislatrs: 

'f'llank vou for- appearinb beforc the Committec on Environment and 1'ublic Works on December 1 1, 
2014. at the hearing ex7titled, "Ovcrsight of' the lmplementation of'the President's C:xecutive Order on 
(mhro\ in g Chemical Facilitv Saf'cty and Security." We appreciate your testimony artd we know that voLu- 
input %\ill prove valuable as Gve continuc our work on this important topic. 

l:nclosed aru qirestions for you that havc bcen submitted bti Sernators [3oxer, Markey, Iv"lurray, and Enzi 
tor the hearing rccord. Please subntit votn- answers to tliesc cluestions by C013 December 31, 2014, to tlhe 
attcntiorn of Drew Kramer, Senatc Committee on Lnvironment and Public Works, -110 Dirksen Senate 
Uff ice 13uildirng, Washington, DC 20510. In adclition, please provide the Committee with a cohy of your 
answcrs via electronic mail to Orew ICra m cr '^r^el»v.s^r^^ite_^ov. 'I'o f'acilitate the publication ol'tl7e record, 
please reprocluce the duestions \\ ith your responses.	 ^- — 

A o ain, thank you for your assistarlce. Please contact Jason AIbrittorn of'tlle E?PW Committee's Majority 
staCf at 202-22 =1-8832, I3ryan Z,unm , alt of the I:PW Committee's Minority staff at 202-224-6176, Michacl 
%Vaskc of'the I(I::LI' Corrnnlittcc's	staff at 202-22-1-5375, or Kvlc Fortson of'the }-IEI_P 
Committec's "Minority stafl - at 202-224-6770 with any qucstions }'ou may have. We look forward to 
revicWin 11 vour answers.

Sincerelv, 

_..	 ^. 

f3ai'b<a'a ti, xcr 
C:I^ain^^ai1 	. 
Conlnlittee on I-: nvironment and I'ublic Works 

1 

^ 1 -c?r^i I larl:in	 `^ 
Chairman  
Committee on 1 lealth, l:ducation, 
Labor, and 1'ensions

)avid Vitter 
Ranl:in^ ^lember 
C'oniuiiittce on I:nviror1mcnt and C'ublic Works 

c^' ^ '. 
L.amar Alexander 
Rankint, l Member 
Committee on I lealth, Education, 
Labor, and I'ensions



Environment and Public Works Committee Hearing

December 11, 2014


Follow-Up Questions for Written Submission 

Ouestions for Stanislaus 

Questions from: 

Senator Barbara Boxer 

1. On what date do you commit to completing ALL of the Executive Order's directives within your 
Agency's jurisdiction? 

2. Since 2002, the Chemical Safety Board (CSB) has recommended that ammonium nitrate hazards 
be incorporated into EPA's risk management program. Will EPA commit to address ammonium 
nitrate fertili2er hazards under its risk management program, and if so, when? Will 
implementation of these changes be completed before the President leaves office? 

3. On March 5, 2014, I asked Administrator McCarthy to have the Working Group consider using 
EPA's existing authority under the Clean Water Act to address risks posed by above ground 
chemical storage tanks in the wake of the Freedom Industries spill. In your May 8, 2014 response 
to me, you assured me that the Working Group would consider exercising this authority. Despite 
your assurance, the Working Group's Status Report to the President does not even mention this 
authority. Will EPA commit to fully evaluate options for actions under Section 3110)(1)(C) of 
the Clean Water Act to regulate above ground chemical storage tanks? If so, when will this 
analysis be complete? Will you commit to give me a complete report on your analysis? 

4. Methyl mercaptan is a toxic chemical that recently killed 4 workers at the DuPont chemical plant 
in La Porte, Texas. In 1994, EPA tried to put methyl mercaptan on a list of chemicals that must 
be reported in EPA's Toxics Release Inventory, which is supposed to help communities better 
prepare for the risk of a chemical release. When industry challenged the listing, EPA agreed to 
withdraw it to avoid litigation [59 Fed. Reg. 43048, Aug. 22, 1994]. However, EPA also said that 
it would promptly act to address the questions about listing the chemical that were raised by 
industry. It has been 20 years since then, and EPA has not yet taken the action it promised to 
take. When will EPA act to ensure that methyl mercaptan is reported by chemica) companies on 
their Toxics Release Inventory reports? 

During the toxic chemical leak at the DuPont chemical plant in La Porte, Texas, last month, a 
facility employee called 911, but gave no useful details about the chemical released in his call 
with the 911 operator. In response to the 911 operator's question whether there was a risk to the 
public from toxic chemicals escaping the facility, he answered "No ma'am, it is not." When the 
first responders arrived, they were unable to enter the facility where the employees died because 
they did not have the proper personal protective gear. First responders need information to 
protect themselves and to most effectively respond to the accident. 

a. What actions will the Working Group take to ensure that first responders have accurate 
information before they arrive at the accident scene when there are toxic chemical releases? 

b. The Working Group's June 4, 2014 Report to the President states that first responders believe 
information sharing efforts need significant improvement, and that first responders want to be 
able to obtain the most-actionable information in a user-friendly format. What steps is the



Working Group taking to ensure the information provided to first responders is in an 
actionable and user-friendly format? 

c. The Working Group's June 4, 2014 Report to the President states that a key lesson learned is 
that first responders want access to information about enforcement actions taken or violations 
discovered at facilities, in order to better understand and respond to hazards at chemical 
facilities. Has the Working Group taken any steps to make this information available to first 
responders? If not, what steps will the Working Group take to share this information in an 
easily accessible and user-friendly format? 

d. In its Report to the President, the Working Group commits to share "certain data elements of 
CFATS, RMP, PSM, and MTSA data" with first responders and other state, local, and tribal 
entities. What specific data elements does the Working Group commit to provide first 
responders? How will that information be made available to first responders? 

6. Given the number of accidents that have occurred since the President issued the Executive Order, 
including the recent fatal toxic gas release at the DuPont plant in Texas that killed four workers, 
has the urgency to prevent future disasters caused the EPA to expedite the rule-making process to 
ensure that new RMP rules are issued promptly? Has EPA considered issuing an Alert or other 
Guidance concurrently with a notice of proposed rulemaking? 

After the tragic explosion at the fertilizer plant in West, Texas, the Government Accountability 
Office (GAO) conducted a review of the federal regulatory agencies' oversight of the safety of 
ammonium nitrate fertilizer. In the course of conducting that review, GAO was denied access by 
a number of States to EPCRA reporting data from facilities that handle ammonium nitrate. In 
addition, the Attorney General of Texas, now Governor-elect, issued a legal opinion arguing that 
State law allowed for the withholding from the public of infonnation required to be reported 
under the federal EPCRA statute. When asked by the media how the state could justify 
withholding this information, he stated that members of the public could simply drive up to the 
chemical facilities and ask them directly. 

a. Is EPA aware of other instances in witich access to EPCRA reporting data was restricted 
or refused? If so, please provide a list of all such instances, along with a description of 
what data was restricted or refused, who restricted or refused it, how and when EPA was 
made aware ofthe restriction or refusal, and what EPA did to resolve the problem. 

b. Will EPA commit to issuing guidance to States making clear that the federal EPCRA 
statute requires that this information be made public? 

8. The Working Group coordinated a pilot in New York-New Jersey involving multiple agencies at 
the Federal, state, and local levels. 

a. What kinds of best practices or innovative methods were developed in the Region 2 Pilot 
Project developed under the Executive Order and what lessons were learned from the 
pilot? 

b. How and when will EPA and the other Working Group agencies apply these lessons in 
other regions of the country? 

c. The pilot specifically revealed "the need for Federal, State, and local partners to work 
together to increase industry's compliance with EPCRA requirements." After reviewing 
state data on reporting under EPCRA, EPA identified violations at 4 facilities in New 
York and 13 facilities in New Jersey. Is the Working Group taking steps to ensure that 
this process of information sharing to increase compliance with EPCRA requirements 
occurs in other regions? How does the Working Group propose to ensure that such 
information sharing continues to take place in the future? 

d. Please provide me with a copy of any report detailing the outcome of the pilot project.



9. What, if anything, has the EPA done to improve communities' access to information and 
participation during planning for emergency responses? Does the EPA have any plans to further 
improve this, along with coordination with local responders? If so, please describe all such plans 
along with a timeline for their completion. 

10. The Executive Order directed the Working Group to look at existing statutory authorities, but also 
required your agency to make recommended legislative changes. The Working Group's report to 
the President does not contain any recommended legislative changes to the statutes governing 
EPA's oversight of chemical facility safety. Please provide the Committee with your 
recommended legislative changes that would improve safety at chemical facilities. 

Questions from Senators Barbara Boxer and Edward J. Markey 

11. Executive Order 13650 ordered a number of specific actions to be completed by the Working 
Group. For the following list of actions, please indicate: i) whether the action was completed as 
directed in the Executive Order; ii) if so, provide a copy of the plan, assessment, list, analysis, 
recommendations, proposal, options, determination, Request for Information, or Solicitation of 
Public Input/Comment; and, iii) if not, indicate the date on which the action will be completed as 
directed. In each response, please also describe how the Working Group had addressed each 
specific element within each of the specific actions required by the Executive Order. 

a. The assessment conducted by the Attorney General, through the head of the Bureau 
of Alcohoi, Tobacco, Firearms and Explosives (ATF), into the feasibility of sharing 
data related to the storage of explosive materials with State Emergency Response 
Commissions (SERCs), Tribal Emergency Response Commissions (TERCs), Local 
Emergency Planning Committees (LEPCs), Tribal Emergency Planning Committees 
(TEPCs). (Sec. 3(b); Within 90 days). 

b. The assessment conducted by the Secretary of Homeland Security into the feasibility 
of sharing Chemical Facility Anti-Terrorism Standards (CFATS) data with SERCs, 
TEPCs, and LEPCs on a categorical basis. (Sec. 3(c); Within 90 days). 

c. A list of any changes determined to be needed to existing memorandums of 
understanding (MOUs) and processes between EPA and CSB, ATF and CSB, and the 
Occupational Safety and Health Administration (OSHA) and CSB for timely and full 
disclosure of information. Please provide copies of the current drafts of the revised 
MOUs; or, if it was deemed to be appropriate by the Working Group, a draft of the 
single model MOU developed with CSB in lieu of existing agreements. (Sec. 4(c); 
Within 90 days). 

d. The analysis, including recommendations, on the potential to improve information 
collection by and sharing between agencies to help identify chemical facilities which 
may not have provided all required information or may be non-compliant with 
Federal requirements to ensure chemical facility safety. (Sec. 5(a); Within 90 days). 

e. The recommendations for possible changes to streamline and otherwise improve 
data collection to meet the needs of the public and Federal, State, local, and tribal 
agencies (including those charged with protecting workers and the public), consistent 
with the Paperwork Reduction Act and other relevant authorities, including 
opportunities to lessen the reporting burden on regulated industries. (Sec. 5(c); 
Within 180 days). 

f. The options developed for improved chemical facility safety and security that 
identifies improvements to existing risk management practices through agency



programs, private sector initiatives, Government guidance, outreach, standards, and 
regulations. (Sec. 6(a)(i); Within 90 days). 

g. The list of potential regulatory and legislative proposals to improve the safe and 
secure storage, handling, and sale of ammonium nitrate and identify ways in which 
ammonium nitrate safety and security can be enhanced under existing authorities. 
(Sec. 6(b); Within 90 days). 

h. The determination of whether the EPA's Risk Management Program (RMP) and the 
OSHA's Process Safety Management Standard (PSM) can and should be expanded to 
address additional regulated substances and types of hazards, and the plan, including 
a timeline and resource requirements, to expand, implement, and enforce the RMP 
and PSM in a manner that addresses the additional regulated substances and types of 
hazards. (Sec. 6(c); Within 90 days). 

i. The list of chemicals, including poisons and reactive substances that should be 
considered for addition to the CFATS Chemicals of Interest list. (Sec. 6(d); Within 
90 days). 

j. The list of changes that need to be made in the retail and commercial grade 
exemptions in the PSM Standard and the Request for Information designed to 
identify issues related to modernization of the PSM Standard and related standards 
necessary to meet the goal of preventing major chemical accidents. (Sec. 6(e); 
Within 90 days).



Questions from: 

Senator Edward J. Markey 

1) In 2009, during consideration of H.R. 2868, the Administration went through an inter-agency 
process to establish policy principles related to the use of inherently safer technology. Those 
principles are pasted below, and were delivered in Congressional testimony by Peter S. Silva, 
then-Assistant Administrator for Water at EPA as well as a witness representing the 
Department of I-Iomeland Security. While these principles related to a piece of legislation 
that was not enacted and thus also not referred to in E.O. 13650, some of the principles do 
represent general policy statements. You did not fully or directly respond to these questions 
when I submitted them to you following our March 2014 hearing. Please do so now. 

a. Does the Administration continue to believe that all high-risk chemical facilities 
should assess IST methods and report the assessment to the federal government? If 
not, why not (and please provide copies of documents that establish the 
Administration's new policy)? 

b. Does the Administration continue to believe that regulators should have the authority 
to direct the highest risk chemical facilities to implement IST methods if such 
methods enhance overall security, are feasible, and, in the case of water sector 
facilities, consider public health and environmental requirements? If not, why not 
(and please provide copies of documents that establish the Administration's new 
policy)?

i. The Administration supports consistency of IST approaches for facilities 
regardless of sector. 

ii. The Administration believes that all high-risk chemical facilities, Tiers 1-4, 
should assess IST methods and report the assessment in the facilities' site 
security plans. Further, the appropriate regulatory entity should have the 
authority to require facilities posing the highest degree of risk (Tiers 1 and 2) 
to implement IST method(s) if such methods enhance overall security, are 
feasible, and, in the case of water sector facilities, consider public health and 
environmental requirements. 

iii. For Tier 3 and 4 facilities, the appropriate regulatory entity should review the 
IST assessment contained in the site security plan. The entity should be 
authorized to provide recommendations on implementing IST, but it would 
not require facilities to implement the IST methods. 

iv. The Administration believes that flexibility and staggered implementation 
would be required in implementing this new IST policy. DHS, in 
coordination with EPA, would develop an IST implementation plan for 
timing and phase-in at water facilities designated as high-risk chemical 
facilities. DHS would deveiop an IST implementation plan for high-risk 
chemical facilities in all other applicable sectors." 

2) The Department of Homeland Security' and EPA 2 have both repeatedly stated in 
Congressional testimony that the exclusion of drinking water and wastewater treatment 
facilities from federal chemical security regulations is a critical security gap. 

1 Iittps://www.dlis.gov/news/20l  1/03/30/written-testiinony-nppd-house-committee-energy-and- 
commerce-heari ng-titled-hr-908,



a. Does EPA still agree with its prior statements? If not, please explain why not 
b. In 2009, the Administration also believed that "EPA should be the lead agency for 

chemical security for both drinking water and wastewater systems, with DHS 
supporting EPA's efforts." Does EPA still agree with this statement, and if not, why 
not, given the nexus between the requirements for safe drinking water and treatment 
of wastewater and the need to secure and protect the public frorn the chemicals that 
are often used to achieve these requirements? 

c. Will EPA use its RMP, Safe Drinking Water Act or Clean Water Act authority to 
require upgrades to security for drinking and wastewater facilities in light of the long- 
standing critical security gap for these facilities? Please provide me with the specific 
actions EPA plans to take along with a timeline for their completion. If not, why not? 

d. Numerous drinking and wastewater facilities have successfully and inexpensively 
incorporated IST into their operations, including the replacement of chlorine gas with 
sodium hypochlorite or UV systems. Does EPA believe that the adoption of IST 
should be considered by all drinking and wastewater facilities as one measure that 
could address the critical security gap that exists for these facilities? Why or why 
not? 

http://democrats.energycommerce.house.gov/sites/default/files/documents/Testimony-Beers-EE-  
Drinking-Water-System-Security-CFAT-Act-2009-10- l .pdf 
Z littp://www.epa.gov/ocir/hearings/testiinony/111  2009 2010/2010 0728 ccd.pdf, 
littp://www.epa.gov/ocirpage/hearings/testimon /y 111 2009 2010/2009 1001 pss.pdf



Questions from: 

Senator Patty Murray 

1. As you know, the Emergency Planning and Community Right-to-Know Act was passed in 
1986, and provides resources to plan for chemical emergencies. Since its enactment there have 
been a large number of incidents, highlighting the need for substantia) emergency planning. 

a. Do the recent events at tlie DuPont industrial plant and the West Fertilizer Company 
facility in Texas warrant a statutory update of the Emergency Planning and Community 
Right-to-Know Act? 

i. How have the owners of chemical facilities contributed to the training of first 
responders to potential accidents? How has the agency ensured that first 
responders are receiving adequate training? 

b. How have Congress' repeated cuts to the EPA's budget and governing from crisis to crisis 
impacted the agency's ability to reach out to stakeholders and gather meaningful 
information? If Congress fails to repea) sequestration for the next fiscal year, how witl 
implementation of the President's executive order be impacted?



Questions from: 

Senator Michael B. Enzi 

The Federal Action Plan outlined in the "Action to Improve Chemical Facility Safety and 
Security" report includes, under Item 4, `Expanding Tools to Assist SERCs, TERCs, LEPCs, and 
TEPCs in Collecting, Storing, and Using Chemical Facility Information,' the intention to improve 
the Computer-Aided Management of Emergency Operations (CAMEO) hazardous material 
response soflware in order to expand analytical capabilities and promote information sharing. My 
understanding is that this is being developed at the EPA. Is the EPA considering options for 
enhancing, supplementing, or superseding CAMEO that include tools, apps, or software 
developed by the private sector? 

a. Has the EPA considered cost-savings that could be derived from allowing the private 
sector to provide this resource? 

The "Action to Improve Chemical Facility Safety and Security" report included discussion on 
information sharing among stakeholders in the New YorklNew Jersey pilot program. Can you clarify 
how information sharing will be structured going forward, and what specific types of data will be 
shared with federal, state, tribal, regional, local, and other stakeholders?
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December 19, 2014 

The Honorable Barack Obama 
President 
The White House 
1600 Pennsylvania Avenue, N.W. 
Washington, DC 20500 

Dear President Obama: 

We write to express our concerns regarding the proposed rule announced by the Environmental 
Protection Agency on June 2, 2014 and entitled "Carbon Pollution Emission Guidelines for 
Existing Stationary Sources: Electric Utility Generating Units." This proposal is an 
unprecedented attempt by the EPA to change the way we generate, transmit and consume 
electricity in the United States by asserting new regulatory authorities over state electricity 
decision-making. 

This unprecedented proposed rule would require states to submit individual or regional energy 
plans to be approved by EPA in order to achieve the agency's predetermined carbon dioxide 
emissions targets for each state. To comply with the rule, EPA directs states to consider 
including in their plans, and to make federally enforceable, a broad range of activities relating to 
a state's electricity sector. EPA specifically directs states to consider renewable energy 
standards, generation dispatch changes, co-firing or switching to natural gas, construction of new 
natural gas combined-cycle plants, transmission efficiency improvements, energy storage 
technology, plant retirements, expanding renewables like wind and solar, expanding nuclear, 
market-based trading programs, and demand-side energy efficiency and conservation programs. 
Under the rule, EPA would also have the ability to impose its own alternate federal energy plan 
on a state in the event EPA did not approve a state's plan. We agree that states should be free 
under their own laws to pursue these types of energy policies and activities within their own 
borders, but it is not the role of the EPA to exercise ultimate authority over a state's electricity 
system. 

The continued affordability and reliability of our electricity supplies is critical to our nation's 
future economic growth, job creation, and to all American households and businesses. Due to 
market factors and existing environmental requirements, significant power plant shutdowns are 
already underway across the country, and these closures raise concerns about the continued 
reliability of the grid and electricity rates even in the absence of EPA's recently proposed rule. 
Under the proposed rule, EPA projects there would be additional power plant retirements and 
electricity rate increases. Were this to occur, these additional retirements and rate increases 
would further threaten electricity reliability and drive up energy costs for consumers, including 
the elderly, poor, and those on fixed incomes, at a time when over 50 million Americans are 
currently living in poverty.
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Although the details of this proposed rule are still being considered by all stakeholders, the 
proposal threatens to impose huge burdens and challenges on states and higher costs on 
consumers. While our views on the statutory authority for carbon dioxide regulations vary, we 
are all concerned that this rule is simply unworkable as proposed and, if finalized, would 
effectively give EPA control over a state's generation, supply and consumption of power. 
Accordingly, we respectfully ask that you direct the EPA to withdraw its proposed rule as soon 
as practicable.

Sincerely, 
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Ed Whitfield 
Chairman, Energy and Power Subcommittee 
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Aircraft Contrails
Factsheet

1This fact sheet focuses on contrails produced by aircraft engine exhaust. However, the term “contrail” is also used to
refer to the short trails sometimes briefly appearing over aircraft wings or engine propellers, especially under mild, humid
conditions. These contrails consist entirely of atmospheric water that condenses as a result of local reductions in pressure
due to the movement of the wing or propeller.

Summary

T
his fact sheet describes the formation, occurrence, and effects of “condensation trails” 

or “contrails.” It was developed by scientific and regulatory experts at the Environmental

Protection Agency (EPA), the Federal Aviation Administration (FAA), the National

Aeronautics and Space Administration (NASA), and the National Oceanic and Atmospheric

Administration (NOAA) in response to public inquiries regarding aircraft contrails. Contrails are

line-shaped clouds sometimes produced by aircraft engine exhaust, typically at aircraft cruise

altitudes several miles above the Earth’s surface. The combination of water vapor in aircraft

engine exhaust and the low ambient temperatures that often exists at these high altitudes allows

the formation of contrails. Contrails are composed primarily of water (in the form of ice crystals) 

and do not pose health risks to humans. They do affect the cloudiness of the Earth’s atmosphere,

however, and therefore might affect atmospheric temperature and climate. The 

basic processes of contrail formation described in this fact sheet apply to both civil and 

military aircraft.

What are contrails?

C
ontrails are line-shaped clouds or “condensation trails,” composed of ice particles, that

are visible behind jet aircraft engines, typically at cruise altitudes in the upper atmos-

phere1. Contrails have been a normal effect of jet aviation since its earliest days.

Depending on the temperature and the amount of moisture in the air at the aircraft altitude, con-

trails evaporate quickly (if the humidity is low) or persist and grow (if the humidity is high). Jet

engine exhaust provides only a small portion of the water that forms ice in persistent contrails.

Persistent contrails are mainly composed of water naturally present along the aircraft flight path.

How are aircraft emissions linked to 
contrail formation?

A
ircraft engines emit water vapor, carbon dioxide (CO2), small amounts of nitrogen oxides

(NOx), hydrocarbons, carbon monoxide, sulfur gases, and soot and metal particles

formed by the high-temperature combustion of jet fuel during flight. Of these emittants,

only water vapor is necessary for contrail formation. Sulfur gases are also of potential interest

because they lead to the formation of small particles. Particles suitable for water droplet forma-

tion are necessary for contrail formation. Initial contrail particles, however, can either be already

present in the atmosphere or formed in the exhaust gas. All other engine emissions are consid-

ered nonessential to contrail formation.



How do contrails form?

F
or a contrail to form, suitable conditions must occur

immediately behind a jet engine in the expanding engine

exhaust plume. A contrail will form if, as exhaust gases

cool and mix with surrounding air, the humidity becomes high

enough (or, equivalently, the air temperature becomes low

enough) for liquid water condensation to occur. The level of

humidity reached depends on the amount of water present in

the surrounding air, the temperature of the surrounding air, and

the amount of water and heat emitted in the exhaust.

Atmospheric temperature and humidity at any given location

undergo natural daily and seasonal variations and hence, are

not always suitable for the formation of contrails.

If sufficient humidity occurs in the exhaust plume, water con-

denses on particles to form liquid droplets. As the exhaust air

cools due to mixing with the cold local air, the newly formed

droplets rapidly freeze and form ice particles that make up a

contrail (See Figure 1). Thus, the surrounding atmosphere’s

conditions determine to a large extent whether or not a contrail

will form after an aircraft’s passage. Because the basic processes

are very well understood, contrail formation for a given aircraft

flight can be accurately predicted if atmospheric temperature

and humidity conditions are known. 

After the initial formation of ice, a contrail evolves in one of two

ways, again depending on the surrounding atmosphere’s humid-

ity. If the humidity is low (below the conditions for ice conden-

sation to occur), the contrail will be short-lived. Newly formed

ice particles will quickly evaporate as exhaust gases are com-

pletely mixed into the surrounding atmosphere. The resulting

line-shaped contrail will extend only a short distance behind

the aircraft (See Figure 2).

If the humidity is high (greater than that needed for ice conden-

sation to occur), the contrail will be persistent. Newly formed

ice particles will continue to grow in size by taking water from

the surrounding atmosphere. The resulting line-shaped contrail

extends for large distances behind an aircraft (See Figures 2 and

3). Persistent contrails can last for hours while growing to sev-

eral kilometers in width and 200 to 400 meters in height.

Contrails spread because of air turbulence created by the pas-

sage of aircraft, differences in wind speed along the flight track,

and possibly through effects of solar heating.

What are the ingredients of jet
fuel, and are they important to
contrail formation?

A
ll jet fuel is a hydrocarbon mixture containing small

amounts of impurities and additives. All aircraft jet 

fuel is analyzed for strict impurity limits before use. 

The hydrocarbon content of jet fuel produces water vapor as 

a by-product of combustion. Contrails would not form behind

aircraft engines without the water vapor by-product present 

in exhaust. 

Figure 1. Contrails forming behind the engines of a Lufthansa Airbus A310-330
cruising at an altitude of 35,100 ft (10.7 km) as seen from research aircraft.
(Photo:German Aerospace Center (Deutsches Zentrum fur Luft- und Raumfahrt
(DLR)), Oberpfaffenhofen, Germany.) Inset: Contrails forming behind the engines
of a large commercial aircraft. Typically, contrails become visible within roughly a
wingspan distance behind the aircraft. (Photo: Masako Imai, Cloud Castle/Photo
Sky Japan.)

Figure 2. Photograph of two contrail types. The contrail extending across the image is an
evolving persistent contrail. Shown just above it is a short-lived contrail. Short-lived con-
trails evaporate soon after being formed due to low atmospheric humidity conditions.
The persistent contrail shown here was formed at a lower altitude where higher humidity
was present Inset: Another example of a short-lived contrail. (Photos: J. Holecek, NOAA
Aeronomy Laboratory, Boulder, CO.)
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A common impurity in jet

fuel is sulfur (~0.05% by

weight), which contributes

to the formation of small

particles containing vari-

ous sulfur species. These

particles can serve as sites

for water droplet growth

in the exhaust and, if

water droplets form, they

might freeze to form ice

particles that compose a contrail. Enough particles are present

in the surrounding atmosphere, however, that particles from the

engine are not required for contrail formation. There are no lead

or ethylene dibromide additives in jet fuel. Additives currently

used in jet fuels are all organic compounds that may also con-

tain a small fraction of sulfur or nitrogen. 

Why are persistent contrails of
interest to scientists?

P
ersistent contrails are of interest to scientists because

they increase the cloudiness of the atmosphere. The

increase happens in two ways. First, persistent contrails

are line-shaped clouds that would not have formed in the

atmosphere without the passage of an aircraft. Secondly, persist-

ent contrails often evolve and spread into extensive cirrus cloud

cover that is indistinguishable from naturally occurring cloudi-

ness (See Figure 3). At present, it is unknown how much of this

more extensive cloudiness would have occurred without the

passage of an aircraft. Not enough is known about how natural

clouds form in the atmosphere to answer this question. 

Changes in cloudiness are important because clouds help con-

trol the temperature of the Earth’s atmosphere. Changes in

cloudiness resulting from human activities are important

because they might contribute to long-term changes in the

Earth’s climate. Many other human activities also have the

potential of contributing to climate change. Our climate

involves important parameters such as air temperature, weather

patterns, and rainfall. Changes in climate may have important

impacts on natural resources and human health. Contrails’ pos-

sible climate effects are one component of aviation’s expected

overall climate effect.

Another key component is

carbon dioxide (CO2)

emissions from the com-

bustion of jet fuel.

Increases in CO2 and other

“greenhouse gases” are

expected to warm the

lower atmosphere and

Earth’s surface. Aviation’s

overall potential for influ-

encing climate was recently assessed to be approximately 3.5

percent of the potential from all human activities (See Box 1).

Persistent line-shaped contrails are estimated to cover, on aver-

age, about 0.1 percent of the Earth’s surface (Sausen et al.,

1998; see Figure 4). The estimate uses:

• meteorological analysis of atmospheric humidity to specify the

global cover of air masses that are sufficiently humid (low

enough atmospheric temperature) for persistent contrails to

form

• data from 1992 reported aircraft operations to specify when

and where aircraft fly

• an estimated average for aircraft engine characteristics that

affect contrail formation

• satellite images of certain regions of the Earth in which con-

trail cover can be accurately measured (See Figure 5)

The highest percentages of cover occur in regions with the high-

est volume of air traffic, namely over Europe and the United

Figure 4. Estimated global persistent contrail coverage (in percent area cover) for the
1992 worldwide aviation fleet. The global mean cover is 0.1 percent. See text for
description of how this estimate was made. (Reproduced with permission from Sausen
et al., 1998, Figure 3, left panel.)

Figure 3. Persistent contrails and contrails evolving and spreading into cirrus clouds.
Here, the humidity of the atmosphere is high, and the contrail ice particles continue to
grow by taking up water from the surrounding atmosphere. These contrails extend for
large distances and may last for hours. On other days when atmospheric humidity is
lower, the same aircraft passages might have left few or even no contrails. (Photo: L.
Chang, Office of Atmospheric Programs, U.S. EPA.)
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States (See Figure 4). This estimate of contrail cloudiness cover

does not include extensive cirrus cloudiness that often evolves

from persistent line-shaped contrails. Some evidence suggests

that this additional cirrus cloudiness might actually exceed that

of line-shaped cloudiness. 

How is contrail coverage
expected to change in the
future?

C
ontrail cover is expected to change in the future if

changes occur in key factors that affect contrail forma-

tion and evolution. These key factors include aircraft

engine technologies that affect emissions and conditions in the

exhaust plume; amounts and locations of air traffic; and back-

ground atmospheric humidity conditions. Changes in engine

fuel efficiency, for example, might change the amount of heat

and water emitted in the exhaust plume, thereby affecting the

frequency and geographical cover of contrails. Changes in air

traffic might also affect persistent contrail formation. It is cur-

rently estimated that regions of the atmosphere with sufficient

humidity to support the formation of persistent contrails cover

about 16 percent of the Earth’s surface. If air traffic in these

regions increases in the future, persistent line-shaped contrail

The Intergovernmental Panel on Climate Change
(IPCC) was established by the World Meteorological
Organisation (WMO) and the United Nations
Environment Programme (UNEP) in 1988 to assess the
science, technology, and socioeconomic information
needed to understand the risk of human-induced cli-
mate change. The 1999 IPCC report, “Aviation and the
Global Atmosphere,” (see References) describes current
knowledge regarding aircraft effects on the global
atmosphere. The report was compiled by more than
100 authors from 18 countries. Technical experts from
the aviation industry, including airlines and airframe
and engine manufacturers, worked with atmospheric
scientists in creating this report.

The report considers all gases and particles emitted by
aircraft into the upper atmosphere. It also examines the

role these gases and particles play in modifying the
atmosphere’s chemical properties and initiating the for-
mation of contrails and cirrus clouds. Chapter 3 of the
IPCC report provides detailed information about con-
trail formation, occurrence, and persistence. The report
also considers how potential changes in aircraft technol-
ogy; air transport operations; and the institutional,
regulatory, and economic framework might affect emis-
sions in the future. It does not address the effects of
engine emissions on local air quality near the surface or
potential human health effects of engine emissions. The
report notes that significant scientific uncertainty is
associated with aviation’s predicted influence on cli-
mate. A report summary is available from the IPCC
Web site at <www.ipcc.ch>.

Scientific Assessment of the Global
Atmospheric Effects of Aviation

BOX 1

Figure 5. Satellite photograph showing an example of contrails covering central
Europe on May 4, 1995. The average cover in a photograph is estimated by using a
computer to recognize and measure individual contrails over geographical regions
of known size. Photograph from the National Oceanic and Atmospheric
Administration (NOAA)-12 AVHRR satellite and processed by DLR (adapted from
Mannstein et al., 1999). (Reproduced with permission of DLR.)
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cover there will also increase. Overall, based on analysis of cur-

rent meteorological data and on assumptions about future air

traffic growth and technological advances, persistent contrail

cover is expected to increase between now and the year 2050.

Are persistent contrails harmful
to the public?

P
ersistent contrails pose no direct threat to public health.

All contrails are line-shaped clouds composed of ice

particles. These ice particles evaporate when local

atmospheric conditions become dry enough (low enough rela-

tive humidity). The ice particles in contrails do not reach the

Earth’s surface because they fall slowly and conditions in the

lower atmosphere cause ice particles to evaporate. 

Contrail cloudiness might contribute to human-induced climate

change. Climate change may have important impacts on public

health and environmental protection.

Do authorities regulate aircraft
emissions?

I
n the United States, some aspects of aviation emissions are

regulated through the efforts of several government agencies.

The U.S. Environmental Protection Agency (EPA), under the

Clean Air Act (CAA) of 1970, has established commercial air-

craft engine exhaust emissions standards for certain emittants

associated with ground-level air pollution. Jet engine exhaust

contains, among other emittants, oxides of nitrogen (NOx) and

hydrocarbons that contribute to ozone formation. Jet aircraft are

one of many sources of these pollutants. Ozone is a prime

ingredient of smog in and near cities and other areas of the

country. While EPA establishes emissions standards for aircraft,

the Federal Aviation Administration (FAA) of the U.S.

Department of Transportation (DOT) administers and enforces

these standards. This domestic framework for regulating aircraft

engine emissions is more fully described in Box 2. Currently,

there are no regulations addressing contrails and their atmos-

pheric effects.

The Clean Air Act (CAA) directs the U.S. Environ-
mental Protection Agency (EPA) to establish aircraft and
aircraft engine emissions standards for any air pollutant
that could reasonably endanger public health and wel-
fare. In 1997, EPA aligned U.S. emissions standards (40
CFR Part 87) with engine emissions standards and rec-
ommended practices (SARPs) prescribed by the
International Civil Aviation Organization (ICAO), a
United Nations agency established in 1944 that devel-
ops SARPs using the technical support of member states
and the aviation community. The United States is an
active member of ICAO's Committee on Aviation
Environmental Protection, which is responsible for fur-
ther development of engine emissions standards. In
establishing U.S. emissions standards, EPA must consult
with the Department of Transportation (DOT) to ensure
such regulations' effective dates permit the development

of requisite technology, giving appropriate consideration
to compliance cost. It must also consult with DOT con-
cerning aircraft safety before promulgating emissions
standards.

Under the CAA, DOT is responsible for enforcing stan-
dards established by EPA. DOT delegated enforcement
responsibility to the Federal Aviation Administration
(FAA). FAA has issued regulations administering and
enforcing the emissions standards that apply to civil air-
planes powered by gas turbine engines. FAA ensures
compliance with these regulations by reviewing and
approving certification test plans, procedures, test
reports, and engine emissions certification levels. For
more information on aircraft emissions or to access
EPA's or FAA's aircraft regulations, visit the Aviation
Emissions Website of EPA's Office of Transportation and
Air Quality at <www.epa.gov/otaq/aviation.htm>.

U.S. Environmental Regulatory Framework for Aircraft Engine Emissions
BOX 2



For further information

F
urther scientific information about the effects of aircraft

on the upper atmosphere can be found in the 1999 IPCC

report, “Aviation and the Global Atmosphere” (see

References). Information about aircraft and aircraft engine

emissions regulations can be found at EPA’s aviation emissions

Web site, <www.epa.gov/otaq/aviation.htm>. Information about

military aircraft and military space launch activities, and their

atmospheric and environmental effects, can be found at

<http://xre604.brooks.af.mil/safmiq/esoh_issues.htm>. For

additional copies or further information on this fact sheet,

contact the EPA Stratospheric Protection Hotline at 

800 296-1996.

Note: Some images or photos in this fact sheet were provided courtesy

of other institutions or parties and may be protected by copyright.

Permissions regarding those photos or images need to be obtained

from the indicated source.
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Enclosure 

List of Additional Materials 

____________________________________________________________________________________ 

 

• The fact sheet entitled Aircraft Contrails Factsheet, EPA43O-F-00-005, along with other information 

about air pollutant emissions from aviation can be accessed at the EPA's aviation web site, at 

www.epa.gov/otaq/aviation.htm. 

 

• The fact sheet entitled Contrails Facts is from the U.S. Air Force about military aircraft and their 

atmospheric and environmental effects. 

 

• A 1999 report issued by the Intergovernmental Panel on Climate Change entitled, Aviation and the 

Global Atmosphere, discusses contrail formation and its effects in detail. A copy of this report 

(ISBN number 0 521 66300 8) may be ordered through Cambridge University Press' website at 

www.cambridge.org 

 

 

 

http://www.epa.gov/otaq/aviation.htm
http://www.cambridge.org/


CONTRAILS FACTS

The Air Force operates many aircraft and space systems that are constantly interacting with the 
environment. Atmospheric interactions such as exhaust gases forming contrails, chaff and flares 
deployment that produce smoke, aerial pest or weed control spraying, or in-flight emergency 
fuel releases usually have very minor environmental impacts over a very limited geographical 
area. This site provides basic information and links about contrails, aircraft and space launch 
exhaust emissions, chaff and flares, aerial spraying, in-flight emergency procedures, and related 
topics.

Aircraft, engines, chaff, and flares can produce a variety of condensation patterns (or contrails), 
exhaust plumes, vapor trails, or smoke patterns. The exhaust emissions produced by aircraft 
and space launch vehicles can produce contrails that look very similar to clouds which can last 
for only a few seconds or as long as several hours. Vapor trails are formed only under certain 
atmospheric conditions and create a visible atmospheric wake similar to a boat propeller in 
water and usually dissipate very rapidly. Chaff and flares produce unique smoke patterns that 
are visibly different than a contrail but have the same color and appearance as a cloud but 
which also typically dissipates very quickly. Aerial spraying for pest or weed control and fire 
suppression are the only Air Force activities which involve aircraft intentionally spraying 
chemical compounds (insecticides, herbicides, fire retardants, oil dispersants). In the case of an 
in-flight emergency, jet fuel may be released to lighten the landing weight and minimize the risk 
of fire if the aircraft should crash. 

Background 

The US military has played a significant historical role in the development of aircraft and space 
launch vehicles, airspace management, environmental management, and public land 
management procedures. In the earliest years of aviation and rocketry and up through the late 
1980s, the military owned and operated the majority of the United States aircraft and space 
launch fleets. Since the end of the 1991 Persian Gulf War, the USAF has been in a drawdown 
and restructuring mode. In 1990, there were approximately 9,059 aircraft in the Air Force 
inventory and approximately 6,126 aircraft in 2000. Of the approximately 6,228 aircraft in the 
USAF fleet in 1998, 4,447 were assigned to active duty Air Force installations and 1,781 were 
assigned to Guard and Reserve units, usually co-located at municipal airports. For a more 
detailed discussion on the changing nature of military and civilian aviation, see A Review Of 
Military Aviation And Space Issues at http://www.felsef.org/dec99.htm. 

In the 1980s, commercial airline passenger 
service and satellite telecommunication growth 
resulted in an increase in civil aircraft and 
space booster fleets with numbers almost 
equivalent to the military (total of all services). 
Future projections for the next 15 years 
indicate that commercial aviation and space 
launch fleets will become larger than the 
military fleet. 

The civil aviation fleet is projected to grow from 
12,281 aircraft in 1997 to 25,998 in 2017. The 
assumptions on growth rates and types of 



aircraft are dependent on many changes in air traffic control, airspace management, and 
economic growth, but the general trend for civil aviation is increasing capacity by adding more 
frequent flights with smaller regional jets. 

Aircraft fly along specific routes and corridors called the National Airspace System (NAS). The 
NAS is comprised of the air navigation routes and infrastructure across the United States that 
supports approximately 60,000 daily flights of commercial, general aviation, and military flights. 
The FAA is the lead federal agency charged with the operations and maintenance of the NAS. 
They manage over 5-million square miles of land routes and 23-million square miles of oceanic 
routes. The FAA must balance the safety and efficiency of the NAS on a daily basis. Many 
agencies and organizations are involved with the National Airspace System for a variety of 
purposes: civil air carriers, general aviation, military services, and research organizations. A 
typical snapshot of daily aircraft operations in the United States is shown below. 

In the last ten years, there has been tremendous growth in the number of aircraft operated 
around the world. The majority of aircraft seen overhead are civilian flights, particularly near 
large cities. For a more detailed description of the NAS, see A Review Of Military Aviation And 
Space Issues: Aerospace And Airspace (Part II) at http://www.felsef.org/jan00.htm.  

Condensation Trails ("contrails") 
from Aircraft Engine Exhaust

Contrails (short for "condensation 
trails") are line-shaped clouds 
sometimes produced by aircraft 
engine exhaust. The combination of 
high humidity and low temperatures 
that often exists at aircraft cruise 
altitudes allows the formation of 
contrails. Contrails are composed 
primarily of water (in the form of ice 
crystals) and do not pose health 
risks to humans. Contrails have 
been a normal effect of aviation 
since its earliest days. Depending 
on the temperature and the amount 
of moisture in the air at the aircraft 
altitude, contrails can either 
evaporate quickly or they can persist and grow. Engine exhaust produces only a small portion of 
the water that forms ice in persistent contrails. Persistent contrails are mainly composed of 
water naturally present along the aircraft flight path. 

Aircraft engines emit water vapor, carbon dioxide (CO2), small amounts of nitrogen oxides 
(NOx), hydrocarbons, carbon monoxide, sulfur gases, and soot and metal particles formed by 
the high-temperature combustion of jet fuel during flight. Of these emittants, only water vapor is 
necessary for contrail formation. Sulfur gases are also of potential interest because they lead to 
the formation of small particles. Particles suitable for water droplet formation are necessary for 
contrail formation. Initial contrail particles, however, can either be already present in the 
atmosphere or formed in the exhaust gas. All other engine emissions are considered 
nonessential to contrail formation. 



For a contrail to form, suitable 
conditions must occur immediately 
behind a jet engine in the expanding 
engine exhaust plume. A contrail will 
form if, as the exhaust gases cool 
and mix with surrounding air, the 
humidity becomes high enough (or, 
equivalently, the air temperature 
becomes low enough) for liquid 
water to condense on particles and 
form liquid droplets. If the local air is 
cold enough, these newly formed 
droplets then freeze and form ice 
particles that make up a contrail. 
Because the basic processes are 

very well understood, contrail formation for a given aircraft flight can be accurately predicted if 
atmospheric temperature and humidity conditions are known. 

After the initial formation of ice, a 
contrail evolves in one of two ways. 
If the humidity is low, the contrail will 
be short-lived. Newly formed ice 
particles will quickly evaporate. The 
resulting contrail will extend only a 
short distance behind the aircraft. If 
the humidity is high, the contrail will 
be persistent. Newly formed ice 
particles will continue to grow in size 
by taking water from the surrounding 
atmosphere. The resulting line-
shaped contrail extends for large 
distances behind an aircraft. 
Persistent contrails can last for 
hours while growing to several 
kilometers in width and 200 to 400 
meters in height. Contrails spread 
because of air turbulence created by 
the passage of aircraft, differences 
in wind speed along the flight track, 
and possibly through effects of solar 
heating.

Thus, the surrounding atmosphere’s 
conditions determine to a large 
extent whether or not a contrail will 
form after an aircraft’s passage, and 
how it evolves. Other factors that 
influence contrail formation include 
engine fuel efficiency, which affects 
the amount of heat and water 
emitted in the exhaust plume. 



Contrails become visible roughly about a wingspan distance behind the aircraft. Contrails can 
be formed by propeller or jet turbine powered aircraft. During WWII, large formations of bombers 
left strikingly remarkable contrail formations. Typical contrails are shown below. 

The contrails formed by the exhaust at high altitude are typically white and very similar to cirrus 
clouds. As the exhaust gases expand and mix with the atmosphere, the contrail diffuses and 
spreads. It is very difficult to distinguish aged contrails from cirrus clouds. It is very difficult to 
distinguish aged contrails from cirrus clouds. At sunsets, these contrails can be visibly eye-
catching and striking as they reflect the blue, yellow, and red spectrum of the reflected sunlight. 

Persistent contrails are of interest to 
scientists because they affect the 
cloudiness of the atmosphere. 
Scientists in the United States, 
Europe, and elsewhere have studied 
contrail formation, occurrence, and 
persistence, and research efforts on 
these topics continue. Shown below 
is a photo taken from the research 
aircraft Falcon of the German 
Aerospace Center (Deutsches 
Zentrum fh r Luft- und Raumfahrt 
(DLR) at about flight level 33,300 
feet of an Airbus A340 with contrails 
(left) and a Boeing 707 without 
contrails (right). This illustrates a 
scientific effort to evaluate the 
effects of different engine 
characteristics on contrail formation. 

The Air Force uses a Boeing 707 airframe for the KC-135 refueling and E-3 AWACS aircraft. 
The KC-135 fleet is in the process of upgrading to newer engines which produce fewer 
emissions and noise.Scientific research on contrails was recently summarized by an 
international group of experts. This summary can be found in Chapter 3 of the report, "Aviation 
and the Global Atmosphere," published in 1999 by Cambridge University Press for the 
Intergovernmental Panel on Climate Change (IPCC). The report describes current knowledge 
regarding the effects of aircraft emissions on the global atmosphere. The full report is available 
from Cambridge University Press and a summary of this report is at www.ipcc.ch. 

Wingtip Condensation Trails



A different type of contrail or condensation trail is caused when a wing surface or winglet causes 
a cavitation of air in very humid conditions. This results in a unique vapor trail that is not formed 
due to exhaust gases. The next time you fly in a commercial aircraft through a rain cloud, look 
for the vapor trails that form over and around the wing. Typical fighter wingtip contrails are 
shown below. 

Exhaust Gases and Emissions

Often, military aircraft can be seen taking off with a black smoke appearing from the engines. 
This smoke is mainly soot particles, similar to diesel engines. Commercial aircraft also produce 
the same type of soot particles, but usually not to the same degree as military aircraft. This is for 
two reasons: the type of fuel and the type of engines. 

Most military aircraft use JP-8 jet fuel which is a blend of commercial Jet Aviation Fuel -1 (or Jet 
A-1) with three extra additives. The additives are used to control ice formation, control biogrowth 
(molds and slimes), and inhibit corrosion. The military uses these additives because of the 
unique environments the military operates in, the type of self-sealing fuel tanks used, and the 
type of metals, plastics, and sealant used on military aircraft. Several specialized aircraft like the 
SR-71 and U-2 use different fuels than JP-8, but are developed from the same base stock. 
Fuels research is always ongoing. The newest fuel being brought into production is JP-8+100. 
Dubbed JP-8+100 because the additive package can increase the thermal stability of military 
fuel by 100 degrees Fahrenheit, the improved fuel helps prevent gums and deposits that can 
foul fuel lines. 

Military engines are also designed with different performance characteristics than commercial 
aircraft. Military aircraft and engines also tend to be older and less efficient than commercial 
aircraft and produce more emissions. Engines are optimized for fuel consumption and power 
rates at a particular cruising altitude. At take-off, the engines are usually very inefficient and 
produce more emissions than when at the optimal cruising altitude. Older military aircraft like the 
B-52 and C-130 can leave a black smoke exhaust even at cruising altitude, while aircraft like the 
KC-135R with new engines produce an invisible exhaust plume. Typical pictures of aircraft 
exhaust emission are shown below. 

Space launch vehicles and missiles produce a different type of exhaust than aircraft. The 
propulsion system on military rockets and missiles is usually made of solid rocket fuel. Missiles 
and rockets produce smoke plumes as a result of the solid fuel burning. The hot gases escaping 
from the motor can also create contrails, but the smoke and contrail combine to form a single 
exhaust plume. For more information on Air Force propulsion and fuels programs, see the Air 
Force Research Laboratory Propulsion Directorate at http://www.pr.afrl.af.mil/. 



Chaff and Flares

Chaff and flares are defensive counter measures used on aircraft to confuse radar and heat 
seeking missiles. Chaff is used as a decoy for radar seeking missiles and is made of glass 
silicate fibers with an aluminum coating. The fibers are approximately 60% glass fiber and 40% 
aluminum by weight. The typical Air Force RR-188 chaff bundle contains about 150 g of chaff or 
about 5 million fibers. The fibers are 25 microns in diameter and typically 1 to 2 cm in length. In 
1997, the Air Force used about 1.8 million bundles worldwide. 

The amount of chaff released worldwide by all of the services is approximately 500 tons per 
year. Chaff falls to the earth at a settling velocity of approximately 30 cm per second. 
Atmospheric residence times range from 10 minutes for the majority of chaff released at 100 m 
to approximately 10 hours for chaff released at 10,000 feet. Chaff fibers experience little 
breakup before reaching the ground. 

After the chaff is ejected from the aircraft and into the aircraft slipstream, the chaff packages 
burst open and the fibers scatter to form a radar-reflective cloud called a chaff corridor. Each 
chaff package is designed to simulate an aircraft. Several aircraft can create a chaff curtain, 
consisting of thousands of false targets, which confuse the radar guidance package on a missile 
so they are unable to locate the real targets within the chaff cloud. 

Virtually all chaff fibers are 10-100 times larger than PM10 and PM2.5, the air particulates of 
concern for public health. The primary fiber size is usually too large to be inhaled by livestock, 
but if they are inhaled they do not penetrate far into the respiratory system and can be easily 
cleared out. The possible nutritional effects due to chaff ingestion and the risk is minimal to nil 
for both humans and livestock, considering the chemical composition of chaff (essentially 
identical to soil) and low chaff loading on the environment. Chaff decomposing in water has no 
adverse impacts on water chemistry or aquatic life. 

Flares are of two types: decoy flares that protect aircraft from infrared missiles, and ground 
illumination flares. Decoy flares are typically made of magnesium that burns white-hot and are 
designed to defeat a missile's infrared (IR) tracking capability. The intense heat of the 



pyrotechnic candle consumes the flare housing. Common aerial flares are: ALA-17/B, M-206, 
MJU-2, MJU-7 A/B, MJU-10/B, MJU-23/B, and RR-119. 

Ground illumination flares, are designed to descend by parachute and provide up to 30 minutes 
of illumination of ground targets or activities. Typical flares are the LUU-1, LLU-5, and LLU-2B. 
A typical LLU-2B sectional is shown below. 

The ground illumination flare enhances a pilot's ability to see targets while using Night Vision 
Goggles (NVGs). Flares burn at uneven rates and fluctuate in brightness and are not used as 
frequently as in the past as the intense light interferes with the newer NVGs more sensitive 
sensors.

The composition and materials of flares used by the military are similar to standard flares used 
for aerial, highway and marine purposes. (Skyline). While unburned decoy flares falling from 
high altitude could be dangerous, flares are designed to burn up during the descent (even the 
aluminum casing is burned). 

Chaff and flares are deployed on most Air Force aircraft from a common MJU-11 Chaff/Flare 
magazine that is integrated with the warning receiver (a device that alerts the aircraft a missile 
has locked onto the aircraft). The magazine has a capacity of 30 RR-188 or 30 M-206 flares. 

A very thorough independent description of military systems, equipment, and capabilities is 
published by the American Federation of Scientists. 

Typical chaff and flare deployments and patterns are shown in the following pictures. 



Aerial Spraying

There are some specific uses of commercial, private, and military aviation where chemicals are 
introduced in the atmosphere. The most common association of aerial chemical release is 
spraying for insects, either as crop dusting or mosquito prevention measures. These activities 
are typically performed at low altitude levels and produce a mist spray that drops to the earth’s 
surface.

The only unit in the Air Force capable of aerial 
spray operations to control disease-carrying pests 
and insects is the AFRC's 910th Airlift Wing, 
Youngstown-Warren Air Reserve Station, Ohio 
(http://www.afrc.af.mil/units/910aw/default.htm). 
The aerial spray mission uses four specially 
configured C-130 Hercules shown below. Aerial 
spraying enables large parcels of land or water to 
be treated safely, quickly, accurately, and cheaply. 
This is the only fixed wing aerial-spray capability in 
the Department of Defense. 



The mission started back in World War II, when legions of American GIs fell victim to malaria 
and dengue fever, diseases spread by mosquitoes. The mission was taken over from the active 
force in 1973. Although most of the unit's missions are initiated by the Department of Defense, 
its services are also requested by local, state and other federal agencies and coordinated the 
Center for Disease Control. The most common missions flown are for mosquito, sand flea and 
weed control. Several states have also requested support to combat grasshoppers and locusts. 
Aerial spray missions have been flown in Puerto Rico, Panama, Guam and the Azores. 

The chemical compounds used for mosquito control are EPA controlled and the Air Force uses 
two primary brands; Dibrom and Anvil 10+10. Dibrom is manufactured by AMVAC Chemical 
Corporation and is classified as a Naled compound. Naled is an organophosphate insecticide 
that has been in use since 1959. It is used primarily for controlling adult mosquitoes but is also 
used on food and food crops, greenhouses and pet flea collars. Naled is applied using Ultra-
Low Volume sprayers which dispense very fine aerosol droplets which kills the adult mosquito 
on contact. Naled is applies at a maximum aerial spray rate of 0.8 ounces of active ingredient 
per acre. Anvil 10+10 is manufactured by Clarke Mosquito Control Products, Inc and is a 
Sumithren, also known as a Synergized Synthetic Pyrethoid. Anvil 10+10 is applied using Ultra-
Low Volume sprayers at a maximum aerial spray rate of 0.62 ounces of active ingredient per 
acre.

The chemical compounds used for herbicide weed control are EPA controlled and the Air Force 
uses Dupont Krovar I DF and Dow Agro Sciences Tordon K. Krovar I DF comes in granular 
form, is mixed with water and applied as an aerosol to control annual weeds at a rate of 4-6 
pounds mixed with 40-100 gallons of water per acre. Tordon K is used as a herbicide to control 
broadleaf weeds, woody plants, and vines on non-crop areas such as forest planting sites, 
industrial manufacturing sites, rights-of-way such as electrical power lines, communications 
lines, pipelines, roadsides, railroads, and wildlife openings. Tordon K is applied at a maximum of 
2 quarts per acre. 

The 910th Airlift Wing has formed an Oil Dispersant Working Group, and is working with 
industry and government agencies to test aerial spray methods of controlling major offshore oil 
spills in coastal waters of the United States. The unit has six Modular Aerial Spray Systems 
(MASS) and four aircraft modified to accept the MAAS. Each MASS has a 2,000 gallon capacity 
and flow rate are set at 232 gallons per minute. The aircraft flies at 200 Knots Ground Speed at 
about 100 feet which covers a swath width of 100 feet for an average application rate of flow 
rate of 5 gallons per acre (variable 3-15 gallons per acre). Total spray-on time for 2,000 gallons 
lasts about 8 minutes and 30 seconds. 



Photographs which show military aircraft with sprays coming from unusual locations on the 
aircraft are usually re-touched photos (a process that is easy to create using common computer 
programs).

Cloud Seeding and Fire Suppression 

For a number of years commercial companies 
have been involved in cloud seeding and fire 
suppression measures. Cloud seeding 
requires the release of chemicals in the 
atmosphere in an effort to have water crystals 

attach themselves and become heavy enough to produce rain. The Air Force does not have a 
cloud seeding capability. 

Fire suppression involves dumping chemicals onto a 
fire using cargo-type aircraft or helicopters. The 731st 
Airlift Squadron assigned to the 302nd Airlift Wing, 
Peterson Air Force Base, CO., is trained in the use of 
modular airborne fire fighting systems that help 
firefighting efforts of the U.S. Forest Service by 
dropping retardant chemicals directly onto fires. The 
unit’s C-130s are loaded with a system designed to 
airdrop fire-retardant chemicals used in fighting forest 
fires and fertilizing the forest to generate quick 
regrowth. The 302nd AW has conducted firefighting response in Colorado, California, Oregon 
and Idaho. 

U.S. forest fires generally occur in desolate, almost 
inaccessible geographical areas. The U.S. Forest 
Service turned to air power to help its ground fire 
fighting units quickly contain and suppress these fires. 
Over the years, the forest service has developed a 
highly effective air-attack organization and air tanker 
fleet to deal with the forest fire emergency. 

In 1970, however, numerous catastrophic forest fires 
erupted in southern California, severely overloading the 

air tanker fleet's ability to cope with them all. This led to several U.S. Congressmen requesting 
the U.S. Air Force help the forest service by making military aircraft available as a back-up 
measure. This in turn led to the development of the Modular Airborne Fire Fighting System 
(MAFFS). The system is designed to quickly adapt military C-130 aircraft from a military role to 
a fire-suppression role. 

Since 1974, the U.S. Air Force Reserve and Air National Guard units 
strategically located near high-incident forest fire areas have been 
equipped with these MAFFS units, and have sent selected aircrews to 
the aircrew training school for instruction in forest service air operations 
and procedures. 

The MAFFS System is a modular, reusable airborne system for 
deploying water and fire retardant chemicals from aircraft in flight. It 



consists of seven airborne modules and one ground air compressor module. The system can be 
loaded on a C-130 aircraft in two hours, and filled with retardant and compressed air in 15 to 20 
minutes. The system is self-contained and requires no aircraft modifications. Each system 
weighs 10,500 pounds empty, and has a capacity of 2,700 gallons.  

The entire load of retardant is discharged over a fire in 6 to 8 seconds. 

Other AFRC aircraft shuttle Forest Service personnel and equipment to fire areas when the 
emergency requires a swift deployment to the fire line. This increased mobility allows more 
efficient use of Forest Service resources. 

In-flight Emergency Fuel Release

Another common, but infrequent, procedure is the release, or venting, of fuel as a safety 
measure. If an in-flight emergency (IFE) is declared, a pilot will want to land the aircraft with as 
light a load as possible to prevent the possibility of damaging the aircraft and/or causing a fuel 
leak on landing. In order to lighten the fuel load a pilot can continue to fly until the fuel is burned 
or vent the fuel into the atmosphere. Fuel that is released, or vented, typically atomizes into a 
fine spray as it is released and typically evaporates before it reaches the ground. JP-8 jet fuel 
released at low altitudes appears as a fine mist and may not volatilize before reaching the 
ground surface. The release of fuel does not produce a contrail and appears more like a smoke 
pattern that dissipates quickly. 

The "Chemtrail" Hoax

A hoax that has been around since 1996 accuses the Air Force of being involved in spraying the 
US population with mysterious substances and show various Air Force aircraft "releasing 
sprays" or generating unusual contrail patterns. Several authors cite an Air University research 
paper titled "Weather as a Force Multiplier: Owning the Weather in 2025" 
(http://www.au.af.mil/au/database/research/ay1996/acsc/96-025ag.htm) that suggests the Air 
Force is conducting weather modification experiments. The purpose of that paper was part of a 
thesis to outline a strategy for the use of a future weather modification system to achieve 
military objectives and it does not reflect current military policy, practice, or capability. 

The Air Force's policy is to observe and forecast the weather. The Air Force is focused on 
observing and forecasting the weather so the information can be used to support military 
operations. The Air Force is not conducting any weather modification experiments or programs 
and has no plans to do so in the future. 

The "Chemtrail" hoax has been investigated and refuted by many established and accredited 
universities, scientific organizations, and major media publications. 

Claims and Facts 

Claim: Long-lasting contrails are something new and they have abnormal characteristics.  

Fact: Contrails can remain visible for very long periods of time with the lifetime a function of the 
temperature, humidity, winds, and aircraft exhaust characteristics. Contrails can form many 
shapes as they are dispersed by horizontal and vertical wind shear. Sunlight refracted or 
reflected from contrails can produce vibrant and eye-catching colors and patterns. Observation 
and scientific analysis of contrails and their duration date back to at least 1953.  



Claim: Grid patterns of contrails in the sky are evidence of a systematic spraying operation.  

Fact: The National Airspace System of the United States is orientated in an east-west and 
north-south grid with aircraft flying at designated 2000 foot increments of elevation. Contrails 
formed by aircraft may appear to form a grid as the winds disperse the contrails. More contrails 
are seen in recent years due to the growth in the civil aviation market. The FAA is responsible 
for the NAS and Air Force aircraft operate under the same rules and procedures as civilian 
aircraft when using the NAS.  

Claim: There are reported outbreaks of illness after the appearance of "Chemtrails"  

Fact: There is no such thing as a "Chemtrail". Contrails are safe and are a natural 
phenomenon. They pose no health hazard of any kind. If there are massive outbreaks of 
illnesses, your local health department should be able to tell you if it is an abnormal event. Local 
health departments generally network together when they start seeing problems. If there is a 
problem, the CDC will get involved.

Claim: Samples taken have shown the presence of the "DOD patented" bacteria pseudomonas 
fluorescens.  

Fact: The bacteria claimed to be DOD developed and patented is actually a common, naturally 
occurring bacteria. The U.S. Patent Office (www.uspto.gov) lists 181 patents involving 
pseudomonas fluorescens, none of which are held by DOD. 

Links to Related Sites 

 FAA Office of Aviation Research – http://research.faa.gov/aar/
 FAA Office of Environment and Energy – http://aee.hq.faa.gov/
 DOT Bureau of Transportation Statistics – http://www.bts.gov/
 Center For Disease Control and Prevention – http://www.cdc.gov/
 EPA Office of Pesticide Programs – http://www.epa.gov/pesticides
 International Civil Aviation Organization – http://www.icao.int/
 Air Transport Association – http://www.air-transport.org/
 Aerospace Industries Association – http://www.aia-aerospace.org/
 Federation of American Scientists – http://www.fas.org/index.html
 General Electric Aircraft Engines – http://www.geae.net/
 Pratt and Whitney Aircraft Engines – http://www.pratt-whitney.com/engines/
 Rolls-Royce Aircraft Engines – http://194.128.225.11/defence/milp001.htm

References

Intergovernmental Panel on Climate Change (IPCC), 1999. Aviation and the Global 
Atmosphere. A Special Report of IPCC Working Groups I and III in collaboration with the 
Scientific Assessment Panel to the Montreal Protocol on Substances that Deplete the Ozone 
Layer. Published for the IPCC by Cambridge University Press. J.E. Penner, D.H. Lister, D.J. 
Griggs, D.J. Dokken, and M. McFarland, editors. 373 pp. 



Appleman, H., 1953. The formation of exhaust condensation trails by jet aircraft. Bulletin of the 
American Meteorological Society 34: 14-20. Brewer, A.W., 1946. Condensation trails. Weather 
1: 34-40. 

Chipley, Michael Ph.D. A Review Of Military Aviation And Space Issues, The Forum For 
Environmental Law, Science, Engineering And Finance, December 1999. 

Chipley, Michael Ph.D. A Review Of Military Aviation And Space Issues: Aerospace And 
Airspace" (Part II), The Forum For Environmental Law, Science, Engineering And Finance, 
January 2000. 

Spargo, B.J., Environmental Effects of RF Chaff, Naval Research Laboratory, Washington, 
D.C., August 31, 1999. 

Pike, John, Aircraft Weapon Loads, Federation of American Scientists, 2000.  

Aircraft and Contrails. EPA publication number EPA430-F-00-005. 6 pp EPA, 2000. 
(www.epa.gov/otaq/aviation.htm) 

Layman's Library

Contrails - Contrails, or condensation trails, are "streaks of condensed water vapor created in 
the air by an airplane or rocket at high altitudes."(Webster's Dictionary). Contrails are the result 
of normal emissions of water vapor from jet engines. At high altitudes, water vapor condenses 
and turns into a visible cloud. Contrails form when hot humid air from jet engines mixes with the 
surrounding air in the atmosphere which is drier and colder. The mixing is a result of turbulence 
generated by the jet engine exhaust. The water vapor in the jet exhaust then condenses and 
forms a cloud. The rate at which contrails dissipate is entirely dependent upon weather 
conditions and altitude. If the atmosphere is near saturation, the contrail may exist for some 
time. Conversely, if the atmosphere is dry, the contrail will dissipate quickly.  

Contrail Grid Patterns - Numerous contrails are usually over "air routes", or highways in the 
sky. Aircraft fly in all different directions at any time, and numerous contrails may seem to 
"crisscross". Although contrails may appear to cross, the trails can actually be from planes 
separated by significant altitude and time.  

Chaff - Chaff are small bundles of aluminum coated fibers that create a large radar reflection. A 
radar seeking missile is unable to distinguish an aircraft from the chaff and loses the lock on the 
aircraft.

Chemtrails - Chemtrails is a term coined to suggest contrails are formed by something other 
than a natural process of engine exhaust hitting the cold air in the atmosphere.  

Ethylene dibromide - Ethylene dibromide, or EDB, is a pesticide that was used commercially 
before being banned by the Environmental Protection Agency in 1983. During WW II, EDB was 
used as an additive in aviation gasoline to help stop lead in the aviation gasoline from plating 
out on valves. Jet fuels, including JP-8 have never contained EDB. Soil samples showing the 
presence of EDB are most likely residuals from previous use as a pesticide. Webster's 
dictionary definition of EDB: ": a colorless toxic liquid compound C2H4Br2 that is used chiefly as 
a fuel additive in leaded gasolines, that has been found to be strongly carcinogenic in laboratory 



animals, and that was used formerly in the U.S. as an agricultural pesticide -- abbreviation 
EDB."

JP-8 Jet Fuel - JP-8 jet fuel consists of kerosene, a petroleum distillate fraction purchased to 
specification. The specification requires that the fuel producer meet a range of chemical and 
physical properties to ensure proper aircraft operation. Fuel additives are allowed, but are highly 
controlled. Additives include antioxidants, metal deactivators, corrosion inhibitors, fuel system 
icing inhibitor, and a static dissipater additive.  

Rocket Exhaust - The exhaust plume generated by solid or liquid fueled rockets. Solid rocket 
motors are usually made of ammonium perchlorate and typically create light colored exhaust 
emissions. The exhaust is mainly carbon dioxide and water, but may also have high levels of 
hydrochloric acid formed, but which disperses rapidly. Liquid fuel rockets are generally kerosene 
and Liquid Oxygen (LOX) and produce an exhaust, which is darker and similar to aircraft 
exhaust. The exhaust is primarily carbon dioxide and water, but may contain nitrous oxides, 
sulfides, and soot particles.  

Stratospheric Ozone - The ozone formed in the upper atmosphere through the interaction of 
the sun’s energy and oxygen and which provides the natural shielding effect for the earth from 
UV rays. This ozone layer is susceptible to destruction by chlorinated compounds and is 
generally associated with the ozone hole over the Antarctic. Ozone in the lower atmosphere and 
ground level is generally a by-product of motor vehicle fuel combustion that forms NOx as a 
precursor which then forms ozone. This ozone is often seen as smog in most major cities.  

Vapor Trails - The trail formed behind an aircraft as result of air flowing over a surface which 
creates a cavity in the air, similar to a boat propeller in water.  
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The U.S. Environmental Protection Agency (EPA or Agency) provides its Annual Report to 
Congress as required by Section 203 of the Notification and Federal Employee 
Antidiscrimination and Retaliation Act of 2002 (No FEAR Act), Public Law 107-174. As 
required, this report includes information related to the number of cases in Federal court pending 
or resolved in fiscal year (FY) 2012 and, in connection with those cases, their disposition; 
reimbursement(s) to the Judgment Fund; and the number of employees disciplined and the nature 
of the disciplinary action taken. 

During FY 2012, there were a total of 12 cases pending before Federal courts. Among these 
cases, there were 11 claims of violation of Title VII; 3 claims of violations of the Rehabilitation 
Act; 5 claims of violation of the Age Discrimination in Employment Act; and one claim of 
violation of the Fair Labor Standards Act (sex discrimination). 

Of the 12 cases noted above, one was settled during the reporting period. The settlement 
involved a total payment of $175,000. In that settlement, no amount was separately designated 
for the payment of attorney's fees. The settlement amount will be reimbursed to the Judgment 
Fund. 

Of the remaining 11 cases, one was dismissed with prejudice, one is pending appeal before the 
U.S. Court of Appeals for the 11th Circuit, and the remaining cases are pending adjudication in 
U.S. Federal District Courts. 

On May 15, 2002, Congress enacted the "Notification and Federal Employee Antidiscrimination 
and Retaliation Act of 2002," or, as it is more commonly known, the No FEAR Act. One 
purpose of the Act is to "require that Federal agencies be accountable for violations of 
antidiscrimination and whistleblower protection laws." Public Law 107-174, Summary. In 
support of this purpose, Congress found that "agencies cannot be run effectively if those agencies 
practice or tolerate discrimination." Public Law 107-174, Title I, General Provisions, section 
10 1(1). 

Section 203 of the No FEAR Act requires that each Federal agency submit an annual Report to 
Congress not later than 180 days after the end of each fiscal year. Agencies must report on the 
number of Federal court cases pending or resolved in each fiscal year and arising under each of 
the respective areas of law specified in the Act in which discrimination or retaliation was alleged. 
In connection with those cases, agencies must report the status or disposition of the cases; the 
amount of money required to be reimbursed to the judgment fund; and the number of employees 
disciplined. Agencies must also report on any policies implemented related to appropriate 
disciplinary actions against a Federal employee who discriminated against any individual, or 
committed a prohibited personnel practice; any employees disciplined under such a policy for 
conduct inconsistent with Federal Antidiscrimination Laws and Whistleblower Protection Laws; 
and an analysis of the data collected with respect to trends, causal analysis, and other 
information.



The Act imposes additional duties upon Federal agency employers intended to reinvigorate their 
longstanding obligation to provide a work environment free of discrimination and retaliation. 
The additional obligations contained in the No FEAR Act can be broken down into five 
categories:

• A Federal agency must reimburse the Judgment Fund for payments made to 
employees, former employees, or applicants for Federal employment because of 
actual or alleged violations of Federal employment discrimination laws, Federal 
whistleblower protection laws, and retaliation claims arising from the assertion of 
rights under those laws. 

• An agency must provide annual notice to its employees, former employees, and 
applicants for Federal employment concerning the rights and remedies applicable to 
them under the employment discrimination and whistleblower protection laws. 

• At least every two years, an agency must provide training to its employees, including 
managers, regarding the rights and remedies available under the employment 
discrimination and whistleblower protection laws. 

• Quarterly, an agency must post on its public website summary statistical data 
pertaining to EEO complaints filed with the agency. 

The President delegated responsibility to the Office of Personnel Management (OPM) for 
issuance of regulations governing implementation of Title II of the No FEAR Act. OPM 
published fmal regulations on the reimbursement provisions of the Act on May 10, 2006; final 
regulations to carry out the notification and training requirements of the Act were published on 
July 20, 2006; and the final regulations to implement the reporting and best practices provisions 
of the No FEAR Act on December 28, 2006. The Equal Employment Opportunity Commission 
(EEOC) published its final regulations to implement the posting requirements of Title III of the 
No FEAR Act on August 2, 2006. The EPA has prepared this report based on the provisions of 
the No FEAR Act in accordance with OPM and EEOC's final regulations. 

Section 203(a)(l) of the No FEAR Act requires that agencies include in their Annual Report "the 
number of cases arising under each of the respective provisions of law covered by paragraphs (1) 
and (2) of section 201(a) in which discrimination on the part of such agency was alleged." 
Section 724.302 of OPM's final regulations on reporting and best practices clarifies section 203 
(1) of the No FEAR Act stating that agencies report on the "number of cases in Federal Court 
[district and appellatel pending or resolved.. .arising under each of the respective provisions of 
the Federal Antidiscrimination laws and Whistleblower Protection Laws applicable to them. . . in 
which an employee, former Federal employee, or applicant alleged a violation(s) of these laws, 
separating data by the provision(s) of law involved." 

During FY 2012, there were a total of 12 cases pending before Federal courts. Among these 
cases, there were 11 claims of violation of Title VII; 3 claims of violations of the Rehabilitation



Act; 5 claims of violation of the Age Discrimination in Employment Act; and one claim of 
violation of the Fair Labor Standards Act (sex discrimination). 

Of the 12 cases noted above, one was settled during the reporting period. The settlement 
involved a total payment of $175,000. In that settlement, no amount was separately designated 
for the payment of attorney's fees. The settlement amount will be reimbursed to the Judgment 
Fund. 

Of the remaining 11 cases, one was dismissed with prejudice, one is pending appeal before the 
U.S. Court of Appeals for the 11th Circuit, and the remaining cases are pending adjudication in 
U.S. Federal District Courts. 

b. Reimbursement to the Judgment Fund 

During FY 2012, the Agency was required to reimburse the Judgment Fund $175,000, in 
connection with the one settled civil case. No amount was separately designated for the payment 
of attorney's fees. This is $50,000 less than the amount the Agency was required to reimburse to 
the Judgment Fund in FY 2011. 

c. Disciplinary Actions (5 C.F.R. § 724.302 (a)(3) & (5)) 

There were no employees disciplined in FY 2012 in connection with any cases described in 
paragraph (a) above, or for any other conduct that is inconsistent with Federal Antidiscrimination 
Laws and Whistleblower Protection Laws or for conduct that constitutes prohibited personnel 
practices. 

d. Final Year-End Data Posted Under Section 301(c)(1)(B) 

The final year-end data posted pursuant to section 301 (c)(1 )(B) of the No FEAR Act is included 
in Appendix 1. 

The final year-end data indicates that during FY 2012, there were 76 new administrative 
complaints of discrimination filed by 75 employees or applicants for employment. One Agency 
employee filed more than one complaint during the reporting period. Within the total inventory 
of 205 complaints, EPA's Office of Civil Rights (OCR) conducted 105 pre-complaint 
counselings; 61 investigations; and closed 49 cases including 13 final agency decisions, II final 
agency orders, 12 settlements, 3 dismissals and 11 withdrawals. There was one finding of 
discrimination in FY 2012. 

FY 2012 complaint totals can be found in their entirety at Appendix 1 of this report. 

e. Policy Description on Disciplinary Actions (5 C.F.R. § 724.302(a)(6)) 

The FY 2012 Agency EEO policy addresses a variety of topics including the prohibition of 
discrimination in the workplace and a reminder to all employees that the agency will review any 
finding of discrimination and take appropriate disciplinary or corrective action. The EEO policy, 
as well as information on addressing harassment and reasonable accommodation, was discussed in



the mandatory Successful Leaders program for all new Agency supervisors. The FY 2012 EEO 
Policy can be found in its entirety at Appendix 3 of this report. 

Also, EPA Order 311 0.6B, Adverse Actions, EPA Order 3120. IB, Conduct and Discipline, EPA 
Order 3120.2, Conduct and Discipline Senior Executive Service and applicable collective 
bargaining agreements, provide guidance to managers about the type of disciplinary actions that 
may be taken, when appropriate, in response to a finding of discriminatory behavior or conduct. 
Such actions may range from informal corrective actions such as a written warning to more 
formal disciplinary actions such as a suspension without pay or removal. 

f. No FEAR Act Training Plans (5 C.F.R. § 724.302 (a)(9)) 

In FY 2011, OCR began a revamp of its entire web presence, to include a redesign of the 
NoFEAR Act online training. The redesigned training, was more user-friendly, interactive, and 
provided a more meaningful learning experience. 

The EPA FY 2012 "No FEAR Act Training Course" was hosted on the EPA eLearning site. The 
EPA eLearning site is an Internet-based training tool designed to support cross-functional 
training development needs for EPA employees. The site can be accessed 24 hours a day, 7 days 
a week, from work or from home. This access allows for maximum flexibility to meet the No 
FEAR Act training requirements. OCR, the Regional EEO Officers and the Headquarters 
Program Management Officers closely tracked and monitored the successful completion of this 
training by individual offices, resulting in a 98% completion rate, Agency-wide, for the year. 
This percentage rate was a marked improvement from the 95% completion rate the previous 
year. 

IV. ANALYSIS OF TRENDS, CAUSAL ANALYSIS AND PRACTICAL 
KNOWLEDGE GAINED THROUGH EXPERIENCE (5 C.F.R. § 724.302 (a)(7)) 

At the conclusion of FY 2012, the bases of alleged discrimination most often raised were: (1) 
retaliation; (2) sex; and (3) race. The 76 EEO complaints filed at EPA in FY 2012 contained 43 
allegations of retaliation, 41 allegations of sex discrimination, and 39 allegations of race 
discrimination. While these totals are slightly higher than in the previous year, these totals are 
within the general average range of historical complaint totals for these bases. Considering the 
aggregate size of the workforce, the data shows that the 0.34% of the Agency workforce of 
18,066 employees that has filed complaints. This number falls well below the government-wide 
average of 0.53% of the workforce who filed complaints in FY 2011. At the time of reporting, 
government-wide totals for FY 2012 were not yet available. 

The Agency saw a 19% increase in the number of complaints filed from FY 2011 to FY 2012. 
We believe that the increase in administrative complaints filed can be attributed to the resource 
limitations in FY 12 as compared to FY 11, which resulted in fewer approvals for training 
opportunities, staff development and award dollars. We also believe that because 98% of EPA's 
employees received training on the EEO laws, rights and remedies, this education identified the 
EEO process as a mechanism available to them to oppose otherwise fiduciarily dictated denials 
of opportunities.



EPA continues to stress training as a method for ultimately reducing the number of Federal court 
judgments, awards, and formal complaints as managers and supervisors expand their knowledge 
of their responsibilities to promote equal employment opportunity. 

EPA completed investigations for complaints pending during FY 2012 with an average 
processing time of 349 days, slightly above the FY 2011 Government-wide average of 346 days. 
In FY 2012, the Agency focused heavily on the completion of FADs that originated prior to FY 
2010. As a result, remarkable progress was made in reducing the backlog. In FY 2011, the 
Agency had 16 Final Agency Decisions (FADs) pending that were over 1,000 days old. At the 
end of the reporting period, the Agency had no FADs pending over 1,000 days old. The average 
age for FADs pending in FY 2012 was 517 days. The prioritization of older matters meant that 
the average age of completed cases went up. However, during FY 2013, the Agency will make 
significant efforts to improve the proportion of cases adjudicated timely. As a result, both the 
days-to-completion and timeliness rate are expected to improve dramatically 

V. ADJUSTMENTS TO BUDGET (5 C.F.R. § 724.302(a)(2)(ii)) 

During FY 2012, the Agency was required to reimburse the Judgment Fund $175,000, in 
connection with the one settled civil case. No amount was separately designated for the payment 
of attorney's fees. 

VI. ACTIONS PLANNED OR TAKEN TO IMPROVE COMPLAINT OR CIVIL 
RIGHTS PROGRAMS (5 C.F.R § 724.302 (a)(7)(iv)) 

Over the past year, EPA's civil rights program made significant progress, and the Administrator 
has taken several actions to strengthen EPA's commitment to civil rights, equal employment 
opportunity and diversity in the workplace: 

• EPA has set a record 98% completion rate for training its employees under the NoFEAR 
Act. 

• Within the EPA, every member of the Senior Executive Service now has a performance 
standard related to equal employment opportunity and diversity in the workplace. Senior 
managers must outline the specific initiatives and actions they have personally 
undertaken and the results or effectiveness of those actions. At the end of every 
performance cycle, the Director of the Office of Civil Rights, Performance Review Board 
members, and Executive Review Board members review these self-assessments to verify 
that the respective rating for the EEO performance standard is a reflection of the 
accomplishments listed. 

• Informational materials about the benefits of ADR were made available throughout the 
Agency in print and on the Agency's website. The Agency also conducts training on 
ADR and how to avoid lengthy and costly EEO complaints. We will investigate why 
employees' participation rate in the ADR program is lower than anticipated by 
distributing an employee survey or similar assessment and take appropriate action based 
on the results of the investigation. 

• EPA has taken steps to improve the timeliness of EEO investigations. Of particular note 

is the new requirement for contractors to deliver investigations on schedule or receive



reduced payment and/or terminate the contract. All EPA investigators and counselors 
received the required annual training andlor refresher training in accordance with MD 
110. 

• EPA works to comply with orders from administrative judges in a timely manner, and 
this is a factor that is included in the performance standard of the Assistant Director for 
the Office of Civil Rights, Employment Complaints Resolution Staff (ECRS). In 
addition, EPA has systems in place to ensure that the Agency initiates any monetary or 
other relief in a timely manner. 

• In FY 2012, OCR's ECRS attended FAD writing training with EPA's Office of General 
Counsel, related to writing acceptance and dismissal letters, analyzing hostile work 
environment claims and conducting thorough investigations. 

• OCR also continues to post all No FEAR statistics on the OCR website on a quarterly 
basis. 

• Members of OCR management make presentations during the monthly new employee 
orientations to ensure that all new employees are notified of the rights and remedies 
applicable to them under the employment discrimination and whistleblower protection 
laws. 

• In FY 2012, OCR worked to make critical changes to its counseling program by reducing 
the larger number of collateral counselors into a smaller, elite cadre of highly-trained 
professionals and by centralizing the assignment of counselors. During the limited time 
this new process has been in place, the timeliness, quality of EEO Counselor's Reports, 
and both the utilization and success rate for ADR have all significantly improved. For 
FY 2011, ADR offer rate was 29.9% and the acceptance rate was 19.6%. This year, the 
ADR offer rate was 84.7% and the acceptance rate was 33.7%, which demonstrates 
significant improvement. 

• The Civil Rights Director and EEO Officials across the Agency participate in briefings, 
listening sessions, and brainstorming sessions to discuss EEO with managers, senior 
leaders and employees in order to identify and address any barriers and specific action 
items that can continue to improve the Agency's EEO and civil rights program.



2Ol2ThruO9-30 
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Previous Fiscal Year Data

Equal Employment Opportunity Data 
Posted 

Pursuant to the No Fear Act: 

For 4th Quarter 2012 for period ending September 30, 2012 

Comparative Data 

Complaint Activity
	 Previous Fiscal Year Data 

2007 2008 2009 2010 2011 

Number of Complaints Filed	 63	 79	 77 

Number of Complainants 
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Complaints by Basis

9	 3 
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alleging multiple bases. The sum 
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Complaints by Issue
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Note: Complaints can be 
filed alleging multiple 
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complaints filed. 
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Complaint pending during fiscal year where hearing was requested 

Comparative Data 

Previous Fiscal Year Data
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Dismissed by Agency 

Average days pending 
prior to dismissal

Complaints Withdrawn by Complainants 



Findings of

Discrimination

Rendered by


Basis 
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Complainant's action 
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Final Agency Action 

Appeal with EEOC Office of 
Federal Operations 

Complaint Investigations 

Pending Complaints Where 
Investigations Exceed Required 	 9	 19	 13	 10	 25	 32 
Time Frames



APPENDIX 2 

Anti-Harassment Policy 

MEMORANDUM 

FROM: Administrator Lisa P. Jackson 

TO: All EPA Employees 

As a matter of policy, harassment of any kind will not be tolerated at the U.S. Environmental 
Protection Agency. When harassment is directed at an individual because of a lawfully protected 
basis and is sufficiently severe or pervasive that it creates a hostile work environment or takes 
the form of a tangible employment action, it is unlawful. It is EPA policy to ensure that 
appropriate measures are implemented to prevent harassment, either sexual or nonsexual, in the 
workplace and to correct harassing conduct before it becomes severe or pervasive. EPA policy 
also strictly prohibits any retaliation against an employee who reports a concern about workplace 
harassment or assists in any inquiry about such a report. 

For the purposes of this policy, unlawful harassment is defined as any unwelcome verbal or 
physical conduct based on race; color; sex, including pregnancy and gender identity/expression; 
national origin; religion; age; prior protected EEO activity; protected genetic information; sexual 
orientation or status as a parent when: 

a) the behavior can reasonably be considered to adversely affect the work environment; or 
b) an employment decision affecting the employee is based upon the employee's acceptance or 
rejection of such conduct. 

Sexual harassment can be either a form of harassment based on a person's sex that need not 
involve conduct of a sexual nature or harassment involving any unwelcome sexual advance, 
request for sexual favors or other verbal or physical conduct ofa sexual nature when: 

a. submission to such conduct is made explicitly or implicitly a term or condition of an 
employee's job, pay or career; 

b. submission to or rejection of such conduct by an employee is used as a basis for career or 
employment decisions affecting that employee; or 

c. such conduct has the purpose or effect of unreasonably interfering with an employee's 
performance or creates an intimidating, hostile or offensive environment. 

Sexual harassment need not involve members of the opposite sex and can be perpetrated by and 
against members of either sex.



Examples of workplace harassment include: 

• Oral or written communications that contain offensive name calling, jokes, slurs, negative 
stereotyping, hostility or threats. This includes comments or jokes that are distasteful or 
targeted at individuals or members of the lawfully protected bases set forth above. 

• Nonverbal conduct, such as staring, leering and giving inappropriate gifts. 
• Physical conduct, such as assault or unwanted touching. 
• Visual images, such as derogatory or offensive pictures, cartoons or drawings. Such 

prohibited images include those in hard copy or electronic form. 

The EPA does not permit harassment by or against anyone in the workplace. This includes any 
employee, applicant for EPA employment, grantee, contractor, Senior Environmental 
Employment enrollee or Federal Advisory Committee Act member. Workplace harassment 
should be reported immediately by the affected person to a first-line supervisor, a higher-level 
supervisor or manager in her or his chain of command, the Office of Inspector General or Labor 
and Employee Relations staff, as appropriate. Supervisors, in consultation with their human 
resources or legal offices, must conduct prompt, thorough and impartial inquiries. 

If necessary and to the extent possible, measures must be taken to safeguard the anonymity of 
employees who file complaints. If management, in consultation with legal counsel, determines 
that harassment has occurred, it must be corrected as soon as possible. Harassing conduct by 
EPA employees need not rise to the level of unlawful harassment for it to constitute misconduct 
subject to corrective or disciplinary action. 

In addition, EPA employees or applicants for employment may also use the complaint process 
established by the Equal Employment Opportunity Commission to file a complaint of harassment 
based on race, color, sex, religion, national origin, age, disability, prior protected EEO activity 
and protected genetic information for individual redress. To invoke that process, EPA employees 
and applicants must contact an EEO counselor within 45 days of an alleged incident of 
harassment. Reporting harassment to a supervisor in accordance with the previous paragraph 
does not satisfy this requirement and does not invoke the EEOC's process. EPA employees or 
applicants for employment may also report harassment based on sexual orientation and status as 
a parent to the EPA Office of Civil Rights. 

Should you have any questions or need additional information about this policy, please contact 
the EPA Office of Human Resources at (202) 564-4600 or the EPA Office of Civil Rights at 
(202) 564-7272.



SUBJECT: 2012 Equal Employment Opportunity Policy Statement 

FROM:	 Lisa P. Jackson 

TO:	 All Employees 

Fostering a fair and diverse work environment is essential to our work as One EPA and our 
service to the American people. I am proud to reaffirm today the U.S. Environmental Protection 
Agency's commitment to equal employment opportunity in the workplace. 

The EPA cannot and will not tolerate discrimination based on race; color; religion; sex, 
including pregnancy and gender identity or gender expression; national origin; physical or 
mental disability; age; genetic information; sexual orientation; status as a parent; marital 
status; political affiliation; or retaliation based on previous EEO activity. Harassment - sexual 
or conduct - of any employee or applicant for employment is also unacceptable and prohibited 
by law. 

I expect our management team to continue to provide first-class leadership in support of equal 
employment opportunity. I also ask that EPA managers and employees take responsibility for 
treating each other with dignity and respect, reporting discriminatory conduct and preventing all 
types of discrimination, including harassment. The agency will review any finding of 
discrimination and take appropriate disciplinary or corrective action. 

The EPA promotes the use of alternative dispute resolution methods to resolve workplace 
disputes or EEO complaints. Managers are reminded that their participation in agency-approved 
alternative dispute resolution efforts to resolve employee EEO complaints is required, absent 
extraordinary circumstances as determined by the Office of Civil Rights' director or designee. 

Any employee, manager or applicant for employment who believes he or she has been subjected 
to discrimination has a right to seek redress by contacting the EPA's Office of Civil Rights' 
employment complaints resolution staff at (202) 564-7272 or an EEO officer at the regional or 
laboratory level within 45 calendar days of the alleged discriminatory event. 

A professional, productive and inclusive workplace is essential to the EPA's mission to protect 
human health and the environment. Unlawful discrimination in the workplace, including 
retaliation and harassment, undermines the achievement of our agency's mission. I appreciate 
your shared commitment to equal opportunity at the EPA, and look forward to continuing our 
work together.



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY CHARTER 

NATIONAL ENVIRONMENTAL EDUCATION ADVISORY COUNCIL 

	

1.	 Committee's Official Desi2nation (Title):  

National Environmental Education Advisory Council 

	

2.	 Authority:  

This charter renews the National Environmental Education Advisory Council (NEEAC) 
in accordance with the provisions of the Federal Advisory Committee Act (FACA), 5 U.S.C. 
App.2. The NEEAC was created by Congress to advise, consult with, and make 
recommendations to the Administrator of the Environmental Protection Agency (EPA) on 
matters related to activities, functions and policies of EPA under the National Environmental 
Education Act (the Act). 20 U.S.C. § 5508(b). 

	

3.	 Objectives and Sco pe of Activities:  

The NEEAC will provide advice, information, and make recommendations on matters related to 
activities, functions and policies of EPA under the Act. 

The major objectives are to provide advice and recommendations on: 

a. The biennial report to Congress assessing environmental education in the United 
States ( 9(d)(l) of the Act). 

b. EPA's solicitation, review, and selection processes for the training and grant programs 

c. The merits of individual proposals to operate the § 5 training program and the § 6 
grant program, as requested by EPA. 

d. Overall implementation of the Act. 

	

4.	 Description of Committees Duties:  

The duties of the NEEAC are to provide advice to EPA. 

	

5.	 Official(s) to Whom the Committee Reports:  

The NEEAC will submit advice and recommendations and report to the EPA Administrator 
through the Office of External Affairs and Environmental Education (OEAEE).



6. Agency Responsible for Providing the Necessary Support:  

EPA will be responsible for financial and administrative support. Within EPA, this support will 
be provided by the Office of Environmental Education, within the Office of External Affairs and 
Environmental Education (OEAEE), under the Office of the Administrator. 

7. Estimated Annual O perating Costs and Work Years:  

The estimated annual operating cost of the NEEAC is $140,000 which includes 0.7 person-years 
of support. 

8. Designated Federal Officer:  

A ftill-time or permanent part-time employee of EPA will be appointed as the DFO. The DFO or 
a designee will be present at all of the advisory committee's and subcommittee meetings. Each 
meeting will be conducted in accordance with an agenda approved in advance by the DFO, The 
DFO is authorized to adjourn any meeting when he or she determines it is in the public interest to 
do so, and will chair meetings when directed to do so by the official to whom the committee 
reports.

9. Estimated Number and Fre quency of Meetings:  

The NEEAC expects to meet approximately one (1) to two (2) times a year, subject to the 
availability of appropriations. EPA will pay travel and per diem expenses when determined 
necessary and appropriate. 

As required by FACA, the NEEAC will hold open meetings unless the EPA Administrator 
determines that a meeting or a portion of a meeting may be closed to the public in accordance 
with subsection c of Section 552(b) of Title 5, United States Code. Interested persons may attend 
meetings, appear before the committee as time permits, and file comments with the NEEAC. 

10. Duration and Termination:  

The Act specifically exempts the NEEAC from section 14(a) of the Federal Advisory Committee 
Act relating to termination 20 U.S.C. § 5508(b)(6). The NEEAC, however, will file a new 
charter every two years. 

11. Member Composition:  

The NEEAC will be composed of eleven (11) members appointed by the EPA Administrator, or 
designee, after consultation with the Secretary of the U.S. Department of Education. Members 
will serve as Special Government Employees (SGE), however, the conflict of interest provision 
at 18 U.S.C. § 208(a) does not apply to members' participation in particular matters which affect 
the financial interests of their employers. 20 U.S.C. § 5508(b)(2). SOB pay rates will be 
determined by EPA's Administrator, but may not exceed the daily equivalent of the annual rate 
for a GS-18 Federal employee.



As required by the Act, the membership of the NEEAC will consist of: two members 
representing primary and secondary education (including one classroom teacher); two members 
representing colleges and universities; two members representing not-for-profit organizations 
involved in environmental education; two members representing State departments of education 
and natural resources; two members representing business and industry; and one member 
representing senior Americans. In addition, a representative of the Secretary of Education will 
serve as an ex officio member and a representative of the National Environmental Education and 
Training Foundation may serve as an advisor to the NEEAC. 

EPA, or the NEEAC with EPA's approval, may form NEEAC subcommittees or workgroups for 
any purpose consistent with this charter. Such subcommittees or workgroups may not work 
independently of the chartered committee and must report their recommendations and advice to 
the NEEAC for full deliberation and discussion. Subcommittees or workgroups have no 
authority to make decisions on behalf of the chartered committee nor can they report directly to 
the Agency. 

13.	 Recordkeepin:  

The records of the committee, formally and informally established subcommittees, or other 
subgroups of the committee, shall be handled in accordance with NARA General Records 
Schedule 26, Section 2 and EPA Records Schedule 181 or other approved agency records 
disposition schedule. Subject to the Freedom of Information Act, 5 U.S.C. 552, these records 
shall be available for public inspection and copying, in accordance with the Federal Advisory 
Committee Act. 

November 1. 2012 
Agency Approval Date 

NOV 092012  
Date Filed with Congress



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY CHARTER 

NATIONAL ADVISORY COUNCIL FOR ENVIRONMENTAL 

POLICY AND TECHNOLOGY 

1.	 Committee's Official Designation (Title):  

National Advisory Council for Environmental Policy and Technology 

This charter renews the National Advisory Council for Environmental Policy and Technology 
(NACEPT) in accordance with the provisions of the Federal Advisory Committee Act (FACA), 5 
U.S.C. App. 2. The NACEPT is in the public interest and supports EPA in performing its duties 
and responsibilities. 

3.	 Objectives and Scope of Activities:  

NACEPT's scope involves advising the EPA Administrator on broad, crosscutting issues 
associated with EPA's environmental management on matters relating to activities and functions 
under federal environmental statutes, executive orders, regulations, and policies. NACEPT 
advises on ways to improve the development and implementation of domestic and international 
environmental management policies, programs, and technologies. 

The major objectives are to provide advice and recommendations on: 

a. Identifying approaches to improve the development and implementation of domestic and 
international environmental management policies and programs; 

b. Providing guidance on how EPA can most efficiently and effectively implement 
innovative approaches throughout the Agency and its programs; 

c. Identifying approaches to enhance information and technology planning; 

d. Fostering improved approaches to environmental management in the fields of economics, 
finance, and technology; 

e. Increasing communication and understanding among all levels of government, business, 
non-governmental organizations, and academia, with the goal of increasing non-federal 
resources and improving the effectiveness of federal and non-federal resources directed at 
solving environmental problems;



f. Implementing statutes, executive orders and regulations; and 

g. Reviewing progress in implementing statutes, executive orders and regulations. 

4. Description of Committee's Duties:  

The duties of the NACEPT are solely to provide advice to EPA. 

5. Official(s) to Whom the Committee Reports:  

NACEPT will submit advice and recommendations and report to the EPA Administrator through 
the Office of Federal Advisory Committee Management and Outreach. 

6. Agency Responsible for Providint the Necessary Support:  

EPA will be responsible for financial and administrative support. Within EPA, this support will 
be provided by the Office of Federal Advisory Committee Management and Outreach. 

7. Estimated Annual O perating Costs and Work Years:  

The estimated annual operating cost of the NACEPT Council and its subcommittees is $600,000 
which includes 2.5 person-years of support. 

8. Designated Federal Officer:  

A full-time or permanent part-time employee of EPA will be appointed as the DFO. The DFO or 
a designee will be present at all of the advisory committee's and subcommittee meetings. Each 
meeting will be conducted in accordance with an agenda approved in advance by the DFO. The 
DFO is authorized to adjourn any meeting when he or she determines it is in the public interest to 
do so, and will chair meetings when directed to do so by the official to whom the committee 
reports.



9. Estimated Number and Frequency of Meetings:  

NACEPT generally meets three times a year. Meetings may occur approximately once every 
four months or as needed and approved by the DFO. EPA may pay travel and per diem expenses 
when determined necessary and appropriate. 

As required by FACA, the NACEPT will hold open meetings unless the Administrator 
determines that a meeting or a portion of a meeting may be closed to the public in accordance 
with subsection c of section 552b of title 5, United States Code. interested persons may attend 
meetings, appear before the committee as time permits, and file comments with the NACEPT. 

10. Duration and Termination:  

NACEPT will be examined annually and will exist until the EPA determines the committee is 
no longer needed. This charter will be in effect for two years from the date it is filed with 
Congress. After the initial two-year period, the charter may be renewed as authorized in 
accordance with Section 14 of FACA. 

11. Member Composition:  

The NACEPT Council will be composed of approximately twenty-five (25) members who will 
serve as Representative members of non-federal interests, Regular Government Employees 
(RGEs), or Special Government Employees (SGEs). Representative members are selected to 
represent the points of view held by organizations, associations, or classes of individuals. In 
selecting members, EPA will consider candidates from federal, state, local and tribal 
governments, the finance, banking, and legal communities, business and industry, professional 
and trade associations, environmental advocacy groups, national and local environmental non-
profit groups, including public interest groups, and academic institutions. 

EPA, or NACEPT with EPA approval, may form NACEPT subcommittees or workgroups for 
any purpose consistent with this charter. Such subcommittees or workgroups may not work 
independently of the chartered committee and must report their recommendations and advice to 
the NACEPT for full deliberation and discussion. Subcommittees or workgroups have no 
authority to make decisions on behalf of the chartered committee nor can they report directly to 
the Agency.



13.	 Recordkeepin:  

The records of the committee, formally and informally established subcommittees, or other 
subgroups of the committee, shall be handled in accordance with NARA General Records 
Schedule 26, Item 2 and EPA Records Schedule 181 or other approved agency records 
disposition schedule. Subject to the Freedom of Information Act, 5 U.S.C. 552, these records 
shall be available for public inspection and copying, in accordance with the Federal Advisory 
Committee Act. 

May 31, 2012  
Agency Approval Date 

June 1,2012  
GSA Consultation Date 

Date Filed with Congress



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY CHARTER 

FEDERAL INSECTICIDE, FUNGICIDE, AND RODENTICIDE ACT 

SCIENTIFIC ADVISORY PANEL 

1. Committee's Official Designation (Title):  

Federal Insecticide, Fungicide, and Rodenticide Act Scientific Advisory Panel 

2. Authority:  

This charter renews the Federal Insecticide, Fungicide, and Rodenticide Act Scientific Advisory 
Panel (FIFRA SAP) in accordance with the provisions of the Federal Advisory Committee Act 
(FACA), 5 U.S.C. App.2. The FIFRA SAP is in the public interest and supports EPA in 
performing its duties and responsibilities. The original Panel was created on November 28, 1975, 

pursuant to Section 25(d) of the Federal Insecticide, Fungicide, and Rodenticide Act (FIFRA), as 
amended by Public Law 94-140, Public Law 95-3 96, and Public Law 96-539. In accordance 
with this statute, the Panel terminated on September 30, 1981. It was reestablished by the 
Administrator pursuant to the Federal Advisory Committee Act (FACA) and Section 21(b) of 
FIFRA on April 25, 1983, and then reauthorized as a statutory committee by amendment to the 
FIFRA dated December 2, 1983 (Public Law 98-20 1). Under FIFRA (Public Law 98-201), the 
statutory Panel terminated on September 30, 1987. It was administratively reestablished on 
October 1, 1987 by the Administrator pursuant to FACA until reauthorized as a statutory Panel 
by amendment to the FIFRA, dated October 25, 1988 (Public Law 100-532). Section 104 of the 
Food Quality Protection Act of 1996 (Public Law 104-170) establishes a Science Review Board 
consisting of sixty scientists who shall be available to the Scientific Advisory Panel on an ad hoc 
basis to assist in reviews conducted by the Panel. 

3. Objectives and Sco pe of Activities:  

FIFRA SAP will provide comments, evaluations, and recommendations on pesticides and 
pesticide-related issues as to the impact on health and the environment of regulatory actions. 

The major objectives are to provide comments, evaluations, and recommendations on: 

a. The impact on health and the environment of matters arising under Sections 6(b), 6(c) 
and 25(a) of FIFRA 

b. Analyses, reports and operating guidelines to improve the effectiveness and quality of 
scientific analyses made by EPA 

c. Analyses Guidelines to improve the effectiveness and quality of scientific testing and 
of data submitted to EPA 

d. Methods to ensure that pesticides do not cause "unreasonable adverse effects on the 
environment," as defined in Section 2 (bb) of FIFRA



e. Major scientific studies (whether conducted by EPA or other parties) supporting 
actions under Sections 6(b), 6(c), and 25(a) of FIFRA 

f. Major pesticide and pesticide-related scientific studies and issues in the form of a 
peer review 

4. Description of Committees Duties:  

The duties of the FIFRA SAP are solely to provide advice to the EPA. 

5. Official(s) to Whom the Committee Reports:  

The FIFRA SAP will report to the EPA Administrator through the EPA's Assistant 
Administrator for the Office of Chemical Safety and Pollution Prevention (OCSPP). 

6. Agency Responsible for Providing the Necessar y Support:  

The EPA will be responsible for financial and administrative support. Within the EPA, this 
support will be provided by the Office of Chemical Safety and Pollution Prevention (OCSPP). 

7. Estimated Annual Operatin g Costs and Person Years:  

The estimated annual operating cost of FIFRA SAP is $1,940,000 which includes 7.0 person-
years of support. 

8. Designated Federal Officer:  

A full-time or permanent part-time employee of the EPA will be appointed as the Designated 
Federal Officer (DFO). The DFO or a designee will be present at all of the advisory committee's 
and subcommittee meetings. Each meeting will be conducted in accordance with an agenda 
approved in advance by the DFO. The DFO is authorized to adjourn any meeting when he or she 
determines it is in the public interest to do so, and will chair meetings when directed to do so by 
the official to whom the committee reports. 

9. Estimated Number and Frecuency of Meetings:  

The FIFRA SAP expects to meet approximately eight (8) times a year. Meetings may occur 
approximately once every one and a half (1'/2) months or as needed and approved by the DFO. 
EPA may pay travel and per diem expenses when determined necessary and appropriate. 

As required by FACA, FIFRA SAP will hold open meetings unless the EPA Administrator 
determines that a meeting or a portion of a meeting may be closed to the public in accordance 
with subsection c of Section 5 52(b) of Title 5, United States Code. Interested persons may attend 
meetings, appear before the committee as time permits, and file comments with the FIFRA SAP.



10. Duration and Termination:  

This charter will be in effect for two years from the date it is filed with Congress. After this two-
year period, the charter may be renewed as authorized in accordance with Section 14 of FACA. 

11. Member Composition:  

As required by FIFRA, the FIFRA SAP will be composed of seven members, including the 
Chairperson, and members will be selected from nominees provided by the National Institutes of 
Health (NIH) and the National Science Foundation (NSF). Members will serve as Special 
Government Employees (SGE) or Regular Government Employees (RGE). In selecting 
members, EPA will consider candidates on the basis of their professional qualifications to assess 
the effects of pesticides on health and the environment. To the extent feasible, the panel 
membership will include representation of the following disciplines: toxicology, pathology, 
environmental biology, and related sciences (e.g., pharmacology, biotechnology, bio-chemistry, 
bio-statistics). 

The EPA, or FIFRA SAP with EPA's approval, may form FIFRA SAP subcommittees or 
workgroups for any purpose consistent with this charter. Such subcommittees or workgroups 
may not work independently of the chartered committee and must report their recommendations 
and advice to the FIFRA SAP for full deliberation and discussion. Subcommittees or workgroups 
have no authority to make decisions on behalf of the chartered committee nor can they report 
directly to the Agency. 

13.	 Recordkeeping:  

The records of the committee, formally and informally established subcommittees, or other 
subgroups of the committee, shall be handled in accordance with NARA General Records 
Schedule 26, Item 2 and EPA Records Schedule 181 or other approved agency records 
disposition schedule. Subject to the Freedom of Information Act, 5 U.S.C. 552, these records 
shall be available for public inspection and copying, in accordance with the Federal Advisory 
Committee Act. 

October 15, 2012  
Agency Approval Date 

Date Filed with Congress



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY CHARTER 

FEDERAL INSECTICIDE, FUNGICIDE, AND RODENTICIDE ACT 

SCIENTIFIC ADVISORY PANEL 

1. Committee's Official Designation (Title):  

Federal Insecticide, Fungicide, and Rodenticide Act Scientific Advisory Panel 

2. Authority:  

This charter renews the Federal Insecticide, Fungicide, and Rodenticide Act Scientific Advisory 
Panel (FIFRA SAP) in accordance with the provisions of the Federal Advisory Committee Act 
(FACA), 5 U.S.C. App.2. The FIFRA SAP is in the public interest and supports EPA in 
performing its duties and responsibilities. The original Panel was created on November 28, 1975, 
pursuant to Section 25(d) of the Federal Insecticide, Fungicide, and Rodenticide Act (FIFRA), as 
amended by Public Law 94-140, Public Law 95-396, and Public Law 96-539. In accordance 
with this statute, the Panel terminated on September 30, 1981. It was reestablished by the 
Administrator pursuant to the Federal Advisory Committee Act (FACA) and Section 21(b) of 
FIFRA on April 25, 1983, and then reauthorized as a statutory committee by amendment to the 
FIFRA dated December 2, 1983 (Public Law 98-201). Under FIFRA (Public Law 98-201), the 
statutory Panel terminated on September 30, 1987. It was administratively reestablished on 
October 1, 1987 by the Administrator pursuant to FACA until reauthorized as a statutory Panel 
by amendment to the FIFRA, dated October 25, 1988 (Public Law 100-532). Section 104 of the 
Food Quality Protection Act of 1996 (Public Law 104-170) establishes a Science Review Board 
consisting of sixty scientists who shall be available to the Scientific Advisory Panel on an ad hoc 
basis to assist in reviews conducted by the Panel. 

3. Objectives and Scope of Activities:  

FIFRA SAP will provide comments, evaluations, and recommendations on pesticides and 
pesticide-related issues as to the impact on health and the environment of regulatory actions. 

The major objectives are to provide comments, evaluations, and recommendations on: 

a. The impact on health and the environment of matters arising under Sections 6(b), 6(c) 
and 25(a) of FIFRA 

b. Analyses, reports and operating guidelines to improve the effectiveness and quality of 
scientific analyses made by EPA 

c. Analyses Guidelines to improve the effectiveness and quality of scientific testing and 
of data submitted to EPA 

d. Methods to ensure that pesticides do not cause "unreasonable adverse effects on the 
environment," as defined in Section 2 (bb) of FIFRA



e. Major scientific studies (whether conducted by EPA or other parties) supporting 
actions under Sections 6(b), 6(c), and 25(a) of FIFRA 

f. Major pesticide and pesticide-related scientific studies and issues in the form of a 
peer review 

4. Description of Committees Duties:  

The duties of the FIFRA SAP are solely to provide advice to the EPA. 

5. Official(s to Whom the Committee Reports:  

The FIFRA SAP will report to the EPA Administrator through the EPA's Assistant 
Administrator for the Office of Chemical Safety and Pollution Prevention (OCSPP). 

6. Agency Responsible for Providing the Necessary Support:  

The EPA will be responsible for financial and administrative support. Within the EPA, this 
support will be provided by the Office of Chemical Safety and Pollution Prevention (OCSPP). 

7. Estimated Annual Operating Costs and Person Years:  

The estimated annual operating cost of FIFRA SAP is $1,940,000 which includes 7.0 person-
years of support. 

8. Designated Federal Officer:  

A full-time or permanent part-time employee of the EPA will be appointed as the Designated 
Federal Officer (DFO). The DFO or a designee will be present at all of the advisory committee's 
and subcommittee meetings. Each meeting will be conducted in accordance with an agenda 
approved in advance by the DFO. The DFO is authorized to adjourn any meeting when he or she 
determines it is in the public interest to do so, and will chair meetings when directed to do so by 
the official to whom the committee reports. 

9. Estimated Number and Frequency of Meetings:  

The FIFRA SAP expects to meet approximately eight (8) times a year. Meetings may occur 
approximately once every one and a half (1 '/2) months or as needed and approved by the DFO. 
EPA may pay travel and per diem expenses when determined necessary and appropriate. 

As required by FACA, FIFRA SAP will hold open meetings unless the EPA Administrator 
determines that a meeting or a portion of a meeting may be closed to the public in accordance 
with subsection c of Section 5 52(b) of Title 5, United States Code. Interested persons may attend 
meetings, appear before the committee as time permits, and file comments with the FIFRA SAP.



10. Duration and Termination: 

This charter will be in effect for two years from the date it is filed with Congress. After this two-
year period, the charter may be renewed as authorized in accordance with Section 14 of FACA. 

11. Member Composition:  

As required by FIFRA, the FIFRA SAP will be composed of seven members, including the 
Chairperson, and members will be selected from nominees provided by the National Institutes of 
Health (NIH) and the National Science Foundation (NSF). Members will serve as Special 
Government Employees (S GE) or Regular Government Employees (RGE). In selecting 
members, EPA will consider candidates on the basis of their professional qualifications to assess 
the effects of pesticides on health and the environment. To the extent feasible, the panel 
membership will include representation of the following disciplines: toxicology, pathology, 
environmental biology, and related sciences (e.g., pharmacology, biotechnology, bio-chemistry, 
bio-statistics). 

The EPA, or FIFRA SAP with EPA's approval, may form FIFRA SAP subcommittees or 
workgroups for any purpose consistent with this charter. Such subcommittees or workgroups 
may not work independently of the chartered committee and must report their recommendations 
and advice to the FIFRA SAP for full deliberation and discussion. Subcommittees or workgroups 
have no authority to make decisions on behalf of the chartered committee nor can they report 
directly to the Agency. 

13.	 Recordkeeping:  

The records of the committee, formally and informally established subcommittees, or other 
subgroups of the committee, shall be handled in accordance with NARA General Records 
Schedule 26, Item 2 and EPA Records Schedule 181 or other approved agency records 
disposition schedule. Subject to the Freedom of Information Act, 5 U.S.C. 552, these records 
shall be available for public inspection and copying, in accordance with the Federal Advisory 
Committee Act. 

Agency Approval Date 

Date Filed with Congress



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY CHARTER 

CHILDREN'S HEALTH PROTECTION ADVISORY COMMITTEE 

	

1.	Committee's Official Designation (Title):  

Children's Health Protection Advisory Committee 

	

2.	Authority:  

This charter renews the Children's Health Protection Advisory Committee (CHPAC) in 
accordance with the provisions of the Federal Advisory Committee Act (FACA), 5 U.S.C. 
App.2. CHPAC is in the public interest and supports the Environmental Protection Agency 
(EPA) in performing its duties and responsibilities under Executive Order 13045 of April 21, 
1997 (62 Fed. Reg. 19885 (April 23, 1997)). 

	

3.	Objectives and Scope of Activities:  

CHPAC is a policy-oriented committee that will provide policy advice, information and 
recommendations to assist EPA in the development of regulations, guidance and policies to 
address children's environmental health. 

The major objectives are to provide policy advice and recommendations on: 

a. Policy issues associated with regulations, economics, and 
outreachlcommunications to address prevention of adverse health effects to 
children, and improve the breadth and depth of analyses related to these efforts; 

b. Critical policy and technical issues relating to children's health. 

	

4.	Description of Committees Duties:  

The duties of CHPAC are solely to provide policy advice to EPA. 

	

5.	Official(s) to Whom the Committee Reports:  

CHPAC will provide policy advice and recommendations and report to the EPA 
Administrator. 

	

6.	Agency Responsible for Providing the Necessary Support:  

EPA will be responsible for financial and administrative support. Within EPA, this 
support will be provided by the Office of Children's Health Protection, Office of the



7. Estimated Annual Operating Costs and Work Years:  

The estimated annual operating cost of CHPAC is $395,000, which includes 1.0 
person-years of support. 

8. Designated Federal Officer: 

A full-time or permanent part-time employee of EPA will be appointed as the Designated 
Federal Officer (DFO). The DFO or a designee will be present at all meetings of the advisory 
committee and subcommittees. Each meeting will be conducted in accordance with an agenda 
approved in advance by the DFO. The DFO is authorized to adjourn any meeting when he or she 
determines it is in the public interest to do so, and will chair meetings when directed to do so by 
the official to whom the committee reports. 

9. Estimated Number and Frequency of Meetings:  

CHPAC expects to meet approximately three (3) times a year. Meetings may occur 
approximately once every four (4) months or as needed and approved by the DFO. EPA may 
pay travel and per diem expenses when determined necessary and appropriate. 

As required by FACA, the CHPAC will hold open meetings unless the EPA 
Administrator determines that a meeting or a portion of a meeting may be closed to the public in 
accordance with 5 U.S.C. 552b(c). Interested persons may attend meetings, appear before the 
committee as time permits, and file comments with the CHPAC. 

10. Duration and Termination:  

This charter will be in effect for two years from the date it is filed with Congress. After 
this two-year period, the charter may be renewed as authorized in accordance with Section 14 of 
FACA.

11. Member Composition:  

CHPAC will be composed of approximately 20-30 members. Members will serve as 
Representatives of non-Federal interests, Regular Government Employees (RGE), or Special 
Government Employees (SGEs). Representative members are selected to represent the points of 
view held by specific organizations, associations, or classes of individuals. In selecting members, 
EPA will consider candidates from Federal, State, local and Tribal governments, the regulated 
community, public interest groups, health care organizations and academic institutions. 

EPA, or the CHPAC with EPA's approval, may form CHPAC subcommittees or 
workgroups for any purpose consistent with this charter. Such subcommittees or workgroups 
may not work independently of the chartered committee and must report their recommendations



and advice to the chartered CHPAC for full deliberation and discussion. Subcommittees or 
workgroups have no authority to make decisions on behalf of the chartered committee nor can 
they report directly to the EPA. 

13.	 Recordkeeping:  

The records of the committee, formally and informally established subcommittees, or other 
subgroups of the committee, will be handled in accordance with NARA General Records 
Schedule 26, Item 2 and EPA Records Schedule 181 or other approved agency records 
disposition schedule. Subject to the Freedom of Information Act, 5 U.S.C. 552, these records 
will be available for public inspection and copying, in accordance with the Federal Advisory 
Committee Act. 

August 19, 2013  
Agency Approval Date 

September 4, 2013  
GSA Consultation Date 

Date Filed with Congress



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY CHARTER 

Farm, Ranch, and Rural Communities Advisory Committee 

1. Committee's Official Desi gnation (Title): 

Farm, Ranch, and Rural Communities Advisory Committee 

2. Authority: 

This charter renews the Farm, Ranch, and Rural Communities Advisory Committee 
(FRRCC) in accordance with the provisions of the Federal Advisory Committee Act (FACA), 
5 U.S.C. App. 2. The FRRCC is in the public interest and supports EPA in performing its duties 
and responsibilities. 

3. Objectives and Scope of Activities: 

The FRRCC is a policy-oriented committee that will provide policy advice, information, and 
recommendations to the Administrator on a range of environmental issues and policies that are of 
importance to agriculture and rural communities. 

It is intended that the members of the committee will address specific topics of unique relevance 
to agriculture as identified by the Agricultural Counselor to the Administrator, in such a way as 
to provide thoughtful advice and useful insights to the Agency as it crafts environmental policies 
and prograths that affect and engage agriculture and rural communities. 

4. Description of Committee's Duties: 

The duties of the FRRCC are solely to provide advice to EPA. 

5. Official(s) to Whom the Committee Reports: 

The FRRCC will report its policy advice and recommendations to the EPA Administrator 
through the Agricultural Counselor. 

6. Agency Responsible for Providin g the Necessary Support: 

EPA's Office of the Administrator will be responsible for financial and administrative support.



7.	 Estimated Annual Operating Costs and Person-Years: 

The estimated annual operating cost of the FRRCC is $500,000 which includes 2.0 person-years 
of support. 

8. Designated Federal Officer: 

A full-time or permanent part-time employee of EPA will be appointed as the DFO. The DFO or 
a designee will be present at all of the meetings of the advisory committee and subcommittees. 
Each meeting will be conducted in accordance with an agenda approved in advance by the DFO. 
The DFO is authorized to adjourn any meeting when he or she determines it is in the public 
interest to do so, and will chair meetings when directed to do so by the official to whom the 
committee reports. 

9. Estimated Number and Freciuency of Meetings: 

FRRCC expects to meet approximately two (2) times a year. Meetings may occur approximately 
once every six (6) months or as needed and approved by the Designated Federal Officer (DFO). 
Meetings will generally be held in Washington, DC. EPA may pay travel and per diem expenses 
when determined necessary and appropriate. 

As required by FACA, the FRRCC will hold open meetings unless the Administrator determines 
that a meeting or a portion of a meeting may be closed to the public in accordance with 5 U.s.c. 
552b(c). Interested persons may attend meetings, appear before the committee as time permits, 
and file comments with the FRRCC. 

10. Duration and Termination: 

The FRRCC will be examined annually and will exist until the EPA determines that the 
Committee is no longer needed. This charter will be in effect for two years from the date it is 
filed with Congress. After this two year period, the charter may be renewed as authorized in 
accordance with Section 14 of FACA. 

11. Member Composition: 

The FRRCC will be composed of approximately thirty (30) members who will serve as 
Representative members of non-federal interests, Regular Government Employees (RGEs), or 
Special Government Employees (SGEs). Representative members are selected to represent the 
points of view held by specific organizations, associations, or classes of individuals. Individuals 
who are actively engaged in farming or ranching will be encouraged to apply. In selecting 
members, EPA will consider candidates from academia, industry (e.g., farm groups and allied 
industries), non-governmental organizations, and state, local, and tribal governments.



EPA, or the FRRCC with EPA's approval, may form subcommittees or workgroups for any 
purpose consistent with this charter. Such subcommittees or workgroups may not work 
independently of the chartered committee and must report their recommendations and advice to 
the chartered committee for full deliberation and discussion. Subcommittees or workgroups have 
no authority to make decisions on behalf of the chartered committee nor can they report directly 
to the EPA. 

13.	 Recordkeeping: 

The records of the committee, formally and informally established subcommittees, or other 
subgroups of the committee, will be handled in accordance with NARA General Records 
Schedule 26, Item 2 and EPA Records Schedule 181 or other approved agency records 
disposition schedule. Subject to the Freedom of Information Act, 5 U.S.C. 552, these records will 
be available for public inspection and copying, in accordance with the Federal Advisory 
Committee Act. 

January 24,2014  
Agency Approval Date 

February 3, 2014  
GSA Consultation Date 

Date Filed with Congress
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I.	 EXECUTIVE SUMMARY 

The U.S. Environmental Protection Agency (EPA or Agency) provides its Annual Report to 
Congress as required by Section 203 of the Notification and Federal Employee 
Antidiscrimination and Retaliation Act of 2002 (No FEAR Act), Public Law 107-174. As 
required, this report includes information related to the number of cases in Federal court pending 
or resolved in fiscal year (FY) 2013 and, in connection with those cases, their disposition; 
reimbursement(s) to the Judgment Fund; and the number of employees disciplined and the nature 
of the disciplinary action taken. 

During FY 2013, there were a total of 12 cases pending before Federal courts. Among these 
cases, there were 9 claims of violation of Title VII of the Civil Rights Act of 1964; 4 claims of 
violations of the Rehabilitation Act; 4 claims of violation of the Age Discrimination in 
Employment Act; one claim of violation of the Equal Pay Act, and one claim of violation of 5 
USC 2302. 

Of the 12 cases noted above, one was settled during the reporting period. The settlement 
involved a total payment of $500, all of which was designated for the payment of attorney's fees. 
This settlement amount was reimbursed to the Judgment Fund. 

Of the remaining 11 cases, 3 were dismissed with prejudice, 2 are currently pending decisions on 
dispositive motions, one is pending a decision before the U.S. Court of Appeals for the Third 
Circuit, one is under settlement negotiations, and the remaining cases are at the discovery stage 
in U.S. Federal District Courts. 

On May 15, 2002, Congress enacted the "Notification and Federal Employee Antidiscrimination 
and Retaliation Act of 2002," or, as it is more commonly known, the No FEAR Act. One 
purpose of the Act is to "require that Federal agencies be accountable for violations of 
antidiscrimination and whistleblower protection laws." Public Law 107-174, Summary. In 
support of this purpose, Congress found that "agencies cannot be run effectively if those agencies 
practice or tolerate discrimination." Public Law 107-174, Title I, General Provisions, section 
101(1). 

Section 203 of the No FEAR Act requires that each Federal agency submit an annual Report to 
Congress not later than 180 days after the end of each fiscal year. Agencies must report on the 
number of Federal court cases pending or resolved in each fiscal year and arising under each of 
the respective areas of law specified in the Act in which discrimination or retaliation was alleged. 
In connection with those cases, agencies must report the status or disposition of the cases; the 
amount of money required to be reimbursed to the judgment fund; and the number of employees 
disciplined. Agencies must also report on any policies implemented related to appropriate 
disciplinary actions against a Federal employee who discriminated against any individual, or 
committed a prohibited personnel practice; any employees disciplined under such a policy for 
conduct inconsistent with Federal Antidiscrimination Laws and Whistleblower Protection Laws;



and an analysis of the data collected with respect to trends, causal analysis, and other 
information. 

The Act imposes additional duties upon Federal agency employers intended to reinvigorate their 
longstanding obligation to provide a work environment free of discrimination and retaliation. 
The additional obligations contained in the No FEAR Act can be broken down into five 
categories:

• A Federal agency must reimburse the Judgment Fund for payments made to 
employees, former employees, or applicants for Federal employment because of 
actual or alleged violations of Federal employment discrimination laws, Federal 
whistleblower protection laws, and retaliation claims arising from the assertion of 
rights under those laws. 

• An agency must provide annual notice to its employees, former employees, and 
applicants for Federal employment concerning the rights and remedies applicable to 
them under the employment discrimination and whistleblower protection laws. 

• At least every two years, an agency must provide training to its employees, including 
managers, regarding the rights and remedies available under the employment 
discrimination and whistleblower protection laws. 

• Quarterly, an agency must post on its public website summary statistical data 
pertaining to EEO complaints filed with the agency. 

The President delegated responsibility to the Office of Personnel Management (OPM) for 
issuance of regulations governing implementation of Title II of the No FEAR Act. OPM 
published final regulations on the reimbursement provisions of the Act on May 10, 2006; final 
regulations to carry out the notification and training requirements of the Act were published on 
July 20, 2006; and the final regulations to implement the reporting and best practices provisions 
of the No FEAR Act on December 28, 2006. The Equal Employment Opportunity Commission 
(EEOC) published its final regulations to implement the posting requirements of Title III of the 
No FEAR Act on August 2, 2006. The EPA has prepared this report based on the provisions of 
the No FEAR Act in accordance with OPM and EEOC's final regulations. 

Section 203(a)(1) of the No FEAR Act requires that agencies include in their Annual Report "the 
number of cases arising under each of the respective provisions of law covered by paragraphs (1) 
and (2) of section 201(a) in which discrimination on the part of such agency was alleged." 
Section 724.3 02 of OPM's final regulations on reporting and best practices clarifies section 203 
(1) of the No FEAR Act stating that agencies report on the "number of cases in Federal Court 
[district and appellate] pending or resolved.. .arising under each of the respective provisions of 
the Federal Antidiscrimination laws and Whistleblower Protection Laws applicable to them. . . in 
which an employee, former Federal employee, or applicant alleged a violation(s) of these laws, 
separating data by the provision(s) of law involved."



During FY 2013, there were a total of 12 cases pending before Federal courts. Among these 
cases, there were 9 claims of violation of Title VII of the Civil Rights Act of 1964; 4 claims of 
violations of the Rehabilitation Act; 4 claims of violation of the Age Discrimination in 
Employment Act; one claim of violation of the Equal Pay Act, and one claim of violation of 5 
USC 2302. 

Of the 12 cases noted above, one was settled during the reporting period. The settlement 
involved a total payment of $500, all of which was designated for the payment of attorney's fees. 
This settlement amount was reimbursed to the Judgment Fund. 

Of the remaining 11 cases, 3 were dismissed with prejudice, 2 are currently pending decisions on 
dispositive motions, one is pending a decision before the U.S. Court of Appeals for the Third 
Circuit, one is under settlement negotiations, and the remaining cases are at the discovery stage 
in U.S. Federal District Courts. 

b. Reimbursement to the Judgment Fund 

During FY 2013, the Agency was required to reimburse the Judgment Fund $500, all of which 
was designated for the payment of attorney's fees. This is $174,500 less than the amount the 
Agency was required to reimburse to the Judgment Fund in FY 2012. 

c. Disciplinary Actions (5 C.F.R. § 724.302 (a)(3) & (5)) 

There were no employees disciplined in FY 2013 in connection with any cases described in 
paragraph (a) above, or for any other conduct that is inconsistent with Federal Antidiscrimination 
Laws and Whistleblower Protection Laws or for conduct that constitutes prohibited personnel 
practices. 

d. Final Year-End Data Posted Under Section 301(c)(1)(B) 

The final year-end data posted pursuant to section 30l(c)(1)(B) of the No FEAR Act is included 
in Appendix 1. 

The final year-end data indicates that during FY 2013, there was a 23% reduction in the number 
of formal complaints filed compared to FY 2012. In FY 2012, 76 formal complaints of 
discrimination were filed with the Agency. During FY 2013, there were only 59 new 
administrative complaints of discrimination filed by 56 employees or applicants for employment. 
Three Agency employees filed more than one complaint during the reporting period.



.iiii ii fl111 i.i(*iiiJ: 

During FY 2013, EPA's Office of Civil Rights (OCR) procedurally dismissed 7 complaints. The 
average time to process a dismissal was 147 days, a 31% reduction from the FY 2012 processing 
average of 212 days pending prior to dismissal. 

FY 2013 complaint totals can be found in their entirety at Appendix 1 of this report. 

e. Policy Description on Disciplinary Actions (5 C.F.R. § 724.302(a)(6)) 

The FY 2013 Agency EEO policy addresses a variety of topics including the prohibition of 
discrimination in the workplace and a reminder to all employees that the agency will review any 
finding of discrimination and take appropriate disciplinary or corrective action. The EEO policy, 
as well as information on addressing harassment and reasonable accommodation, was discussed in 
the mandatory Successful Leaders program for all new Agency supervisors and in the new 
employee orientation sessions. 

The FY 2013 EEO Policy can be found in its entirety at Appendix 3 of this report. 

Additionally, EPA Order 311 0.6B, Adverse Actions, EPA Order 3120.1 B, Conduct and 
Discipline, EPA Order 3120.2, Conduct and Discipline Senior Executive Service and applicable 
collective bargaining agreements, provide guidance to managers about the type of disciplinary 
actions that may be taken, when appropriate, in response to a finding of discriminatory behavior 
or conduct. Such actions may range from informal corrective actions such as a written warning 
to more formal disciplinary actions such as a suspension without pay or removal. 

EPA has an ongoing commitment to continue to include clear expectations EEO in performance 
standards for managers. EPA has maintained revised SES standards that not only focus on 
preventing discrimination in hiring activities and promoting merit systems principles, but also 
require senior leaders to be personally involved in leading and implementing EEO and civil 
rights initiatives consistent with applicable laws and executive orders. In addition, at the end of



every performance cycle, the Director of OCR, Performance Review Board members, and 
Executive Review Board members evaluate management self-assessments to ensure that the 
respective rating is an appropriate reflection of the accomplishments listed. 

f. No FEAR Act Training Plans (5 C.F.R. § 724.302 (a)(9)) 

During FY 2013, we analyzed lessons learned from the EPA FY 2012 "No FEAR Act Training 
Course" that was hosted on the EPA eLearning site. The EPA eLearning site is an Internet-
based training tool designed to support cross-functional training development needs for EPA 
employees. Based on input received from Agency employees regarding the 2012 training, we 
have contracted with Skillport to develop a more comprehensive training to include other areas 
such as discrimination based on gender stereotyping and the Genetic Information 
Nondiscrimination Act of 2008. We anticipate employees will be able to take the new training 
beginning Spring 2014. As with the 2012 NoFear Training, the eLearning site will be available 
for access 24 hours a day, 7 days a week, from work or home, allowing for maximum flexibility 
to meet the No FEAR Act training requirements. OCR, the Regional EEO Officers and the 
Headquarters Program Management Officers are planning to aggressively track and promote the 
successful completion of this training by individual offices, with a goal of reaching a 100% 
completion rate, Agency-wide, for the year. 

IV. ANALYSIS OF TRENDS, CAUSAL ANALYSIS AND PRACTICAL 
KNOWLEDGE GAINED THROUGH EXPERIENCE (5 C.F.R. § 724.302 (a)(7)) 

At the conclusion of FY 2013, the bases of alleged discrimination most often raised were: (1) 
retaliation; (2) sex; and (3) age. The 59 EEO complaints filed at EPA in FY 2013 contained 29 
allegations of retaliation, 26 allegations of sex discrimination, and 22 allegations of age 
discrimination. While retaliation and sex remain the top bases alleged in complaints filed for the 
second year in a row, these totals are not only significantly lower than in the previous year, they 
are the lowest in the previous 5 years worth of historical data. It should also be noted that 
retaliation and age are among the top three bases most frequently alleged in discrimination 
complaints throughout the entire Federal 

The data shows that the 0.31% of the Agency workforce of 17,002 employees that has filed 
complaints. This falls well below the last reported government-wide average of 0.53% of the 
workforce who filed complaints. At the time of reporting, government-wide totals beyond FY 
2011 were not yet available. 

The Agency saw a 22% decrease in the number of complaints filed from FY 2012 to FY 2013. 
We attribute this in part to EPA's reinvigorated emphasis on the use of Alternative Dispute 
Resolution (ADR) to facilitate the ability of managers to hear about allegations of unlawful 
discrimination and to have an opportunity to resolve them at the lowest possible level. EPA 
managers and supervisors are required to participate, absent extenuating circumstances, as 
reiterated by the Administrator in her 2013 annual EEO Policy Statement. By certifying and 
training more EEO counselors and providing informational materials about the benefits of ADR 
in print and electronically, EPA's ADR participation rate during the informal process increased 

As reported in FY20!! Report of the Federal Workforce. http://www.eeoc.gov/federal/reports/fsp2O  1 1/index.cfm



from 33.7% in FY 2012 to 49.41% in FY 2013. These efforts also increased EPA's rate of 
providing timely EEO counseling from 69.39% in FY 2012 to 92.11% in FY 2013. The Agency 
is currently developing an ADR program that would focus on increasing the number of cases in 
which ADR is offered in the formal complaint process which may increase our resolution rate. 
This program would continue to promote resolution at the lowest possible level by reengaging 
complainants and managers during the investigative stage of the complaint and attempt 
resolution prior to completing the investigation. 

EPA continues to stress training as a method for ultimately reducing the number of Federal court 
judgments, awards, and formal complaints as managers and supervisors expand their knowledge 
of their responsibilities to promote equal employment opportunity. 

EPA completed investigations for complaints pending during FY 2013 with an average 
processing time of 321 days, 31 days sooner than the Agency FY 2012 average of 352 days. The 
average age of FADs pending in FY 2013 was 261 days, almost half of our FY 2012 average of 
533 days and the lowest the Agency has seen in the previous 4 years. As discussed in the FY 
2012 NoFear Report, the Agency focused extensively on revamping and streamlining the 
investigative process and strategically alternating between the processing of older and newer 
matters to improve the proportion of cases adjudicated timely. 

V. ADJUSTMENTS TO BUDGET (5 C.F.R. § 724.302(a)(2)(ii)) 

During FY 2012, the Agency was required to reimburse the Judgment Fund $500 for the 
payment of attorney's fees. 

VI. ACTIONS PLANNED OR TAKEN TO IMPROVE COMPLAINT OR CIVIL 
RIGHTS PROGRAMS (5 C.F.R. § 724.302 (a)(7)(iv))



In March 2011, Administrator Lisa P. Jackson appointed the Civil Rights Executive Committee, 
chaired by Deputy Administrator Bob Perciasepe, to recommend actions necessary for building a 
model civil rights program at the agency. After extensive review of the program, the Civil Rights 
Executive Committee submitted a final report, Developing a Model Civil Rights Program for the 
Environmental Protection Agency, to the Administrator outlining the agency's commitment to 
strengthening civil rights, equal employment opportunities, diversity in the workplace and 
revitalizing the agency's implementation of external civil rights laws. The Administrator approved 
the report and recommendations on April 13, 2012. On May 1,2013, the Administrator approved the 
Agency Order which established the position of deputy civil rights official (DCRO) within each 
regional office and assistant administrator's office to serve as that office's primary point of 
accountability for assisting the OCR with effectively meeting the Agency's civil rights 
responsibilities and goals. 

DCROs have broad oversight authority within their respective office or region for implementation of 
the civil rights program consistent with agency policy and directives, recognizing that offices or 
regions may need different staffing profiles for some functions. For example, Equal Employment 
Opportunity counselors are needed in every region, but at headquarters EEO counselors report to 
OCR rather than individual program offices. DCROs will identify and/or request adequate funding 
and resources for civil rights work and ensure their organizations have well-functioning policies, 
processes and management controls. Some of the activities that they will undertake include: 

• Assuring that appropriate staff and expertise are available for their organizations to carry out 
an effective civil rights program including EEO counselors, alternate dispute resolution staff, 
special emphasis program managers and EEO officers. 

• Developing and implementing the Equal Employment Opportunity Commission's 
Management Directive 715 Action Plans for their offices and regions that promote equal 
employment opportunity in a manner consistent with the agency's MD 715 Report, promote 
diversity and inclusion, and address other issues as required. Ensuring that the goals and 
objectives are communicated to subordinate management officials. 

• Incorporating appropriate EEO and civil rights language into performance agreements as 
required for managers and as necessary for certain other positions. 

• Facilitating informal EEO complaint resolution in conformance with Delegation 1-39, 
assuring the broad integration of well-functioning alternate dispute resolution approaches 
across the agency civil rights and employee relations activities and promoting the use of pre-
complaint processes as a means of resolving EEO matters. 

EPA's civil rights program has taken several other steps to strengthen EPA's commitment to 
civil rights, equal employment opportunity and diversity in the workplace: 

• In FY 2013, OCR continued to make critical changes to its counseling program by 
offering monthly training teleconferences to all EEO Counselor's, organized and 
presented by OCR Employment Complaints Resolution Staff (ECRS) members to 
Agency EEO Officials. The timeliness and quality of EEO Counselor's Reports



continues to show marked improvement, and the utilization and success rate for ADR 
have all significantly improved. 

• Within the EPA, every member of the Senior Executive Service continues to have a 
performance standard related to equal employment opportunity in the workplace. Senior 
managers must outline the specific initiatives and actions they have personally 
undertaken and the results or effectiveness of those actions. At the end of every 
performance cycle, the Director of the Office of Civil Rights, Performance Review Board 
members, and Executive Review Board members review these self-assessments to verify 
that the respective rating for the EEO performance standard is a reflection of the 
accomplishments listed. 

• EPA has taken steps to improve the timeliness of EEO investigations. Of particular note 
is the new requirement for contractors to deliver investigations on schedule or receive 
reduced payment and/or terminate the contract. 

• All EPA investigators and counselors continue to receive the required annual training 
and/or refresher training in accordance with MD 110. 

• EPA works to comply with orders from administrative judges in a timely manner, and 
this is a factor that is included in the performance standard of the Assistant Director for 
the Office of Civil Rights, Employment Complaints Resolution Staff (ECRS). In 
addition, EPA has systems in place to ensure that the Agency initiates any monetary or 
other relief in a timely manner. 

• In FY 2013, OCR's ECRS attended extensive FAD writing training as well as training 
related to writing acceptance and dismissal letters, analyzing hostile work environment 
claims and conducting thorough investigations. 

• OCR also continues to post all No FEAR statistics on the OCR website on a quarterly 
basis. 

• Members of OCR management make presentations during the monthly new employee 
orientations to ensure that all new employees are notified of the rights and remedies 
applicable to them under the employment discrimination and whistleblower protection 
laws. 

• The Civil Rights Director and EEO Officials across the Agency participate in briefings, 
listening sessions, and brainstorming sessions to discuss EEO with managers, senior 
leaders and employees in order to identify specific action items that can continue to 
improve the Agency's EEO and civil rights program.



Complaint Activity	 Previous Fiscal Year Data 

Equal Employment Opportunity Data Posted 
Pursuant to the No Fear Act: 

2008 2009 r 2010 2011 2012	30 

Number of Complaints Filed 

Number of Complainants 

Repeat Filers 

Complaints by Basis
Previous Fiscal Year Data 

Note: Complaints can be flied alleging 
multiple bases. The sum of the bases	 2008 
may not equal total complaints flied. 

Race 

Color 

Religion 

Reprisal 

Sex 

PDA 

National Origin 

Equal Pay Act

28	37	28	21	35	22



16	25	21	24	23	18 Disability 

Genetics 

Non-EEO

Complaints by Issue 

Appointment/Hire 

Assignment of Duties 

Awards 

Conversion to Full-time 

Disciplinary Action 

Demotion 

Other 

Duty Hours 

Evaluation Appraisal 

Examination/Test 

Harassment 

Non-Sexual

Previous Fiscal Year Data

2Ol3ThruO9-

2008	2009 2010	2011 2012	30

Complaint Activity
	 Previous Fiscal Year Data	2Ol3ThruO9-

2008 2009 2010 2011 2012	30 



Complaints pending during fiscal year 

Average number 
of days in 
investigation

205.84	 217.32	 214.40 236.82 352.31	 320.77 

Complaints by Issue
Previous Fiscal Year Data 

2008	 2009 2010	 2011 2012

2Ol3ThruO9-




30 

Sexual 

Medical Examination 

Pay (Including Overtime) 

Promotion/Non-Selection 

Reassignment 

Denied 

Directed 

Reasonable Accommodation 

Reinstatement 

Retirement 

Termination 

Terms/Conditions of 
Employment 

Time and Attendance 

Training 

Other 

Processing Time

0 0 0 0 7 

Comparative Data 

Previous Fiscal Year Data 

11	 8	 16	 10	 18	 10 

2Ol3ThruO9-30 
2011	 2012



Comparative Data 
Complaints by Issue 

Complaint pending during fiscal year where hearing was requested 

Average number 
of days in 
investigation 

Average number 
of days in final 
action 

Average number 
of days in 
investigation 

Average number 
of days in final 
action

215.97	 211.79	 204.77 242.18 347.38	 325.31 

183.18 225.34 228.69 218.60 360.20 

35448 22459 36640 56418 53317



Complaints Dismissed by Agency

2008 

Total Complaints Dismissed by 
Agency 

Average days pending prior to 
dismissal

Comparative Data 

Previous Fiscal Year Data 

2009 2010 2011	 2012 

Complaints Withdrawn by Complainants 

Total Complaints Withdrawn by 
Complainants

83	 2	 4 

Comparative Data 

Total Final Agency Actions 

Finding Discrimination

Previous Fiscal Year Data



Disability 

Genetics 

Findings After Hearing 

Race 

Color 

Religion 

Reprisal 

Sex 

PDA

0 0 0 0 0 0 

0 0 0 0 0 0

Race 

Color 

Religion 

Reprisal 

Sex 

PDA 

National Origin 

Equal Pay Act 

Total Number Findings 	 0 



Findings of Discrimination

Rendered by Basis

Comparative Data 

Previous Fiscal Year Data 2Ol3ThruO9-

2011 2012	 30 

National Origin 

Equal Pay Act 

Age 

Disability 

Genetics 

Non-EEO 

Findings Without Hearing 

Race 

Color 

Religion 

Reprisal 

National Origin 

Equal Pay Act 

Age 

Disability 

Genetics 

Non-EEO 

Findings of Discrimination Comparative Data



2Ol3ThruO9-




30 

Total Number Findings 

Appointment/Hire 

Assignment of Duties 

Awards 

Conversion to Full-time 

Disciplinary Action

% # % #1% 

0• 

0 O 0 

0 0 

Demotion	 00j000 0 0;00i 0	0	0 

Reprimand	 0 0 0 0 0 0 0 0 0 0	0	0 

Suspension	 0 0 0 0 0 0 0 0 0 0	0	0 

Removal	 0 0 0 0 0 0 0 0 0 0	0	0 

Evaluation Appraisal 

ExaminationlTest 

Harassment 

Non-Sexual 

Sexual 

Medical Examination 

Pay (Including Overtime) 

PromotionlNon-Selection

0 00 0 

0 000	0 

0 

Directed	 000 O0000O; 0	0	0



0 0	 0	 0

Comparative Data 

Previous Fiscal Year Data 

2008 2009 2010 2011 

Findings of Discrimination

Rendered by Basis 

Note: Complaints can be filed 
alleging multiple bases. The sum 
of the bases may not equal total 
complaints and findings. 

Reasonable Accommodation 

Reinstatement 

Retirement 

Termination 

Terms/Conditions of 
Employment 

Time and Attendance 

Training 

Other - User Defined 

Findings After Hearing 

Appointment/Hire 

Assignment of Duties 

Awards 

Conversion to Full-time 

Disciplinary Action 

Demotion



Findings of Discrimination

Rendered by Basis 

Note: Complaints can be filed 
alleging multiple bases. The sum 
of the bases may not equal total 
coniplaints and findings. 

Evaluation Appraisal 

Examination/Test 

Harassment 

Non-Sexual 

Sexual 

Medical Examination 

Pay (Including Overtime) 

Promotion/Non-Selection 

Reassignment 

Terms/Conditions of 
Employment 

Time and Attendance 

Findings Without Hearing

Previous Fiscal Year Data 

2008 2009 2010 2011 2012

2Ol3ThruO9-




30



Findings of Discrimination

Rendered by Basis

2Ol3ThruO9-




30 

Appointment/Hire 

Assignment of Duties 

Awards 

Conversion to Full-time 

Disciplinary Action 

Demotion 

Reprimand 

Suspension 

Removal 

Other 

Duty Hours 

Evaluation Appraisal 

Examination/Test 

Harassment 

Non-Sexual 

Sexual 

Medical Examination 

Pay (Including Overtime) 

Promotion/Non- Selection 

Reassignment 

Denied



Findings of Discrimination

Rendered by Basis

Comparative Data 

Previous Fiscal Year Data	 2Ol3ThruO9-
30 

Time and Attendance 

Training 

Other - User Defined	 0



Pending Complaints Filed in

Previous Fiscal Years by Status

70	 90	 117	 111	 119	 136 

65	82	 102	 89	 99 

18	 43	 35	20	 15 

Complaint Investigations Previous Fiscal Year Data	2Ol3ThruO9-

2009 2010 2011 2012	30 

Pending Complaints Where 
Investigations Exceed Required Time	 14 
Frames



APPENDIX 2 

Anti-Harassment Policy 

MEMORANDUM 

FROM: Administrator Lisa P. Jackson 

TO: All EPA Employees 

As a matter of policy, harassment of any kind will not be tolerated at the U.S. Environmental 
Protection Agency. When harassment is directed at an individual because of a lawfully protected 
basis and is sufficiently severe or pervasive that it creates a hostile work environment or takes 
the form of a tangible employment action, it is unlawful. It is EPA policy to ensure that 
appropriate measures are implemented to prevent harassment, either sexual or nonsexual, in the 
workplace and to correct harassing conduct before it becomes severe or pervasive. EPA policy 
also strictly prohibits any retaliation against an employee who reports a concern about workplace 
harassment or assists in any inquiry about such a report. 

For the purposes of this policy, unlawful harassment is defined as any unwelcome verbal or 
physical conduct based on race; color; sex, including pregnancy and gender identity/expression; 
national origin; religion; age; prior protected EEO activity; protected genetic information; sexual 
orientation or status as a parent when: 

a) the behavior can reasonably be considered to adversely affect the work environment; or 
b) an employment decision affecting the employee is based upon the employee's acceptance or 
rejection of such conduct. 

Sexual harassment can be either a form of harassment based on a person's sex that need not 
involve conduct of a sexual nature or harassment involving any unwelcome sexual advance, 
request for sexual favors or other verbal or physical conduct ofa sexual nature when: 

a. submission to such conduct is made explicitly or implicitly a term or condition of an 
employee's job, pay or career; 

b. submission to or rejection of such conduct by an employee is used as a basis for career or 
employment decisions affecting that employee; or 

c. such conduct has the purpose or effect of unreasonably interfering with an employee's 
performance or creates an intimidating, hostile or offensive environment. 

Sexual harassment need not involve members of the opposite sex and can be perpetrated by and 
against members of either sex.



Examples of workplace harassment include: 

• Oral or written communications that contain offensive name calling, jokes, slurs, negative 
stereotyping, hostility or threats. This includes comments or jokes that are distasteful or 
targeted at individuals or members of the lawfully protected bases set forth above. 

• Nonverbal conduct, such as staring, leering and giving inappropriate gifts. 
• Physical conduct, such as assault or unwanted touching. 
• Visual images, such as derogatory or offensive pictures, cartoons or drawings. Such 

prohibited images include those in hard copy or electronic form. 

The EPA does not permit harassment by or against anyone in the workplace. This includes any 
employee, applicant for EPA employment, grantee, contractor, Senior Environmental 
Employment enrollee or Federal Advisory Committee Act member. Workplace harassment 
should be reported immediately by the affected person to a first-line supervisor, a higher-level 
supervisor or manager in her or his chain of command, the Office of Inspector General or Labor 
and Employee Relations staff, as appropriate. Supervisors, in consultation with their human 
resources or legal offices, must conduct prompt, thorough and impartial inquiries. 

If necessary and to the extent possible, measures must be taken to safeguard the anonymity of 
employees who file complaints. Jf management, in consultation with legal counsel, determines 
that harassment has occurred, it must be corrected as soon as possible. Harassing conduct by 
EPA employees need not rise to the level of unlawful harassment for it to constitute misconduct 
subject to corrective or disciplinary action. 

In addition, EPA employees or applicants for employment may also use the complaint process 
established by the Equal Employment Opportunity Commission to file a complaint of harassment 
based on race, color, sex, religion, national origin, age, disability, prior protected EEO activity 
and protected genetic information for individual redress. To invoke that process, EPA employees 
and applicants must contact an EEO counselor within 45 days of an alleged incident of 
harassment. Reporting harassment to a supervisor in accordance with the previous paragraph 
does not satisfy this requirement and does not invoke the EEOC's process. EPA employees or 
applicants for employment may also report harassment based on sexual orientation and status as 
a parent to the EPA Office of Civil Rights. 

Should you have any questions or need additional information about this policy, please contact 
the EPA Office of Human Resources at (202) 564-4600 or the EPA Office of Civil Rights at 
(202) 564-7272.



THE ADMINISTRATOR OF THE ENVIRONMENTAL PROTECTION AGENC'Y 

SUBJECT: 2013 Equal Employment Opportunity Policy Statement 

FROM:	Gina McCarthy 

TO:	All Employees 

Fostering a diverse and inclusive work environment through equal employment is essential to our work 
and our service to the American people. I am proud to reaffirm the U.S. Environmental Protection 
Agencys commitment to equal employment opportunity in the workplace. 

Ihe EPA cannot and will not tolerate discrimination based on race: color; religion; sex, including 
pregnancy, SeX stereotyping, gender identity or gender expression; national origin; sexual orientation; 
physical or mental disability; age; protected genetic information; status as a parent; marital status; 
political affiliation or retaliation based on previous EEO activity. The EPA also will not tolerate any 
type of harassment - either sexual or nonsexual - of any employee or applicant for employment. 
Employment decisions., including those related to hiring, training or awards, must be made in 
accordance with the merit-system principles contained in 5 U.S.C. § 2301. 

I expect our management team to continue to provide first-class leadership in support of equal 
employment opportunities. I ask that EPA managers and employees take responsibility for treating each 
other with dignity and respect, reporting discriminatory conduct and preventing all types of 
discrimination, including harassment. 

The EPA promotes the use of alternative-dispute-resolution methods to resolve workplace disputes or 
EEO complaints. Managers are reminded that their participation in agency-approved alternative-dispute-
resolution efforts to resolve employee EEO complaints is required, absent extraordinary circumstances 
as determined by the Office ol'Civil Rights' director or designee. 

Any employee, manager or applicant for employment who believes he or she has been subjected to 
discrimination has a right to seek redress within 45 calendar days of the alleged discriminatory event by 
contacting the EPA's Office of' Civil Rights Employment complaints resolution staff at (202) 564-7272 
or an FF0 officer at the regional or laboratory level. The agency will review any finding of 
discrimination and, when necessary, take appropriate disciplinary or corrective action. 

A prolèssional. productive and inclusive workplace is essential to the El'As mission to protect human 
health and the environment. Unlawful discrimination in the workplace, including retaliation and 
harassment, undermines our ability to achieve our agency's mission. I appreciate your shared 
commitment to equal opportunity at the EPA and look forward to continuing our work together.
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